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ST. LOUIS, OCTOBER 24, 1879. 





CURRENT TOPICS. 


In Hoyle v. Page, recently decided by the 
Supreme Court of Michigan, it was held that 
in the absence of a statute authorizing it, a 


contract made in advance for interest upon | 
overdue instalments of interest—i e compound | 
interest was void. This was the opinion of Chan- | 


cellor Kent in Connecticut v. Jackson, 1 Johns. 
Ch. 13; Van Benschooten v. Lawson, 6 Johns. 


Ch. 314, and his conclusion is adopted in other | 
Binn. 165, | 
Stokeley v. Thompson, 34 Penn. St. 210; | 


States. Sparks v. Garrigues, 1 


Hastings v. Wiswall, 8 Mass. 455; Van He- 
mert v. Porter, 11 Met. 210; Ferry v. Ferry, 


2 Cush. 92; Doe. v. Warren, 7 Me. 48; Niles | 


v. Board, ete., 8 Blackf. 159; Grimes v. 
Blake, 16 Ind. 160; Leonard vy. Villars, 23 Til. 
377. The judgment of Chanceller Kent has 
recently been criticised in New York, but it has 
been affirmed by a majority of the Court of 


Appeals, after full discussion. Young v. Hill, | he enek of ht oe. 


37 N. Y. 162. In New Hampshire, a different 
conclusion was reached, at an early day. 
Pierce v. Rowe, 1 N. H. 197; and _ this 
has been followed in some States. Austin v. 
Imus, 23 Vt. 286; Preston v. Walker, 26 Ia. 
205 ; Lewis v. Paschal, 37 Tex. 315; Bledso 
v. Nixon, 69 N. C. 89; and it is not disputed 
anywhere that after the interest has 
a valid promise may be made to pay interest 
upon it. Camp v. Bates, 11 Conn. 387; Wil- 
cox v. Howland, 23 Pick. 167; 
Petree, 55 N. Y. 620. 
to negotiable paper may draw interest after 
dishonor, is held in some cases: Gelpcke v. 


accrued 


Dubuque, 1 Wall. 175; Mills v. Jefferson, 20 | 
Wis. 50; but these coupons are for many pur- | 


poses a serverable contract, and are in the na- 
ture of notes given in advance for interest 
to become due ata certain time. ‘“The au- 
thority then to give a separate or severable 


contract for future interest’’ say the court in | 


the principal case ‘‘was never doubted and 


we have no occasion—even if we were so dis- | 
posed—to question, in this suit, the soundness | 


of the decisions that have held interest recov- 
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erable upon them. We are satisfied with the 
New York rule which forbids the compound- 
ing of interest by virtue of any provision in 
the obligation on which the interest accrues, 
and are, therefore, of opinion that the court 
erred in allowing compound interest on the 
obligation above mentioned.’’ 


The Constitution of Kentucky and the stat- 
utes passed in conformity thereto (Const. art. 
4, §15, G. S. ¢. 28, §1, art. 2) provides that 
on the certificate of the Court of Appeals: to 
the Governor, the latter shall select from the 
bar of the State an additional judge or judges 
to constitute with the remaining judge or 
judges, ‘ta special court for the trial of such 
ause Or Causes as May at any time be pend- 
ing in the Court of Appeals, on the trial of 


| which a majority of the judges can not sit, 


on account of interest in the event of the 
cause, or on account of their relationship to 


| either party, or where the judge may have 
| been employed in or decided the cause in the 
| inferior 


courts.”” In Buford v. Common- 
wealth, decided on the 9th inst. the meaning 
of the phrase, ‘‘on account of interest in 
’? was considered—the 
defendant having been convicted in the court 
below of the murder of Judge Elliott, at the 


time of his death an associate justice of the 


| Court of Appeals. The pretext for the murder 
was an opinion delivered by the Court of Ap- 


peals in a case in which Buford was a party. 
Judges Cofer and Hines, two of the judges 


| now on the bench, concurred with Judge EI- 
| liott in the opinion rendered, and the chief 
| justice, having decided the case in the court 
Stewart v. | 


below, was rendered incompetent to try the 
case in this court, by an express constitutional 
provision ; the three judges were witnesses for 
the State on the trial below. Under these . 
circumstances the court held that the three 
judges were disqualified under the statute 
from hearing the appeal, not from the cireum- 
stance that they were witnesses on the trial, 
but because they were the associates of ‘the 
murdered judge, who lost his life for an act 
done by all of them and in the justice of which 
they all concurred. Concerning the character 
of interest which would work a disqualification 
under the statute, Pryor, C. J., who deliver- 
ed the opinion said: 
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‘<The question addressing itself to this court is: 
‘What character of interest, in the event of the cause, 
disqualifies a judge of this court from presiding?’ 
If a pecuniary interest only, as is maintained by some, 
the judge must preside in all criminal prosecutions 
unless he is related to the accused, or has been em- 
ployed as counsel in the court below, or as the judge 
presided at the trial. The relationship of the judge 
to either party constitutes a ground of disqualification. 
The word party means a party to the action, and, as 
the judge is supposed to have no greater interest in 
the result of the prosecution, when in the name of 
the Commonwealth, than any other citizen, and occu- 
pies the same relation to the State, itis urged that he 
must try the case. as in no sense can he be said to have 
a pecuniary interest in the event of the cause. Therefore 
if the accused is charged in the indictment with the 
murder of a son of a judge, the latter is competent to 
try the case, or if the judge himself is himself the in- 
jured party he must try the issue between the Com- 
monwealth and the accused because he 1s not pecuniar- 
ily interested in the event of the cause. This is the 
legitimate result of such a construction of the Consti- 
tution, and, if adopted, would be repugnant to every 
principal of natural justice, and in direct conflict with 
the rule of construction applicable to all remedial 
statutes.’’ 


The opinion then calls attention to the fact 
that the framers of the Constitution excluded 
the judge who tried the case below from all 
participation in the decision of the cause on 
appeal because : 


**Having a fixed opinion in the case, it was sup- 
posed that it would control the action of the judge 
thereafter, and prevent the litigant from having a fair 
and impartial trial, and by reason of this constitu- 
tional provision one of the judges now on the bench 
was prevented from consulting with his associates in 
the civil action from which has originated the present 
prosecution, and, while incompetent to try the civil 
cause in this court, if that judge had been the victim 
instead of his associate, and the blow not fatal, he 
would have been competent to try the accused for ma- 
licious shooting and wounding; and so if the shot in 
the case of Judge Elliott had not taken his life, he 
would have been competent to try the case, because as 
has been suggested, the prosecution is in behalf of the 
Commonwealth, and the judge can have no interest in 
the event of the cause. Can it be said that the father, 
because the prosecution isin the name of the Com- 
monwealth, has no greater interest in the prosecution 
of the murderer of his own son than his neighbor, or 
that the judge whose life has been imperiled on ac- 
count of an act done by himself and associates, and by 
means of which the latter has lost his life, has no 
greater interest in the event of the prosecution than 
the mere desire that every good citizen should have to 
see the law enforced? The interest disqualifying a 
judge may result from bias or passion, such as is cal- 
culated to control his action, notwithstanding his ef- 
forts to divest himself of all prejudice and feeling. A 
concious bias or prejudice is such an interest as should 
cause the judge to leave the bench.’’ 


The opinion of the chief justice, after re- 
ferring to the novelty of the question, there 
being no precedent in point, and citing Hall 
v. Hagar, 105 Mass. 223; Williams v. Robin- 
son, 6 Cush. 333 concludes as follows: 


‘**The life of an associate was taken for an act done 
and approved by all. The previous connection of the 
three judges with the subject-matter from which this 





prosecution had its origin, and their participation in 
the trial resulting in the conviction of Buford, whether 
as witnesses or otherwise, render them incompetent 
to try this case. While the judge can not and should 
not avoid a responsibility imposed npon him by law, 
although it may subject him to the criticism of others, 
even of those who rank high in the profession to which 
he belongs, he should be careful never to so act in the 
decision of any cause as to invite suspicion as to per- 
sonal or professional integrity. Weare satisfied that 
we should retire from the bench, making an order 
certifying to the Governor the fact that three judges 
now present on the beneh can not preside on account 
of interest in the event of the cause.’’ 


THE ELEVENTH VOLUME OF THE “AMER- 
ICAN DECISIONS” * 

The eleventh volume contains cases from 
six States, covering a period of two years, 
from 1822 to 1824. The series has now 
reached a point where progress becomes 
slower; more cases in each volume must be 
re-reported, and fewer can be omitted as not 
‘tof general interest and authority.’’ In Mr. 
Proffatt’s first volume he was able to include 
thirty of the old reports, while his last can 
embrace but nine, viz.: 2 Me., 1 Pick., 20 
Johns., 7 Johns. Ch., 2 Halst., 8 & 9 Serg. & 
Rawle, and 2 Hawks. A extraordinary task 
confronts his successor, who will find the 
work of selecting grow more difficult the 
further he proceeds, and who, if he shall suc- 
ceed, under these circumstances, in making 
the coming volume as excellent an example of 
judicious sifting and selection as were those 
of the late lamented editor, who labors clos- 
ed so suddenly four months ago, will have 
performed a work almost unparallelled in the 
history of legal literature. 

The following cases are worth noting: 

A sheriff can not be sued jointly with his 
deputy for a tort conmitted by the latter 
alone, nor will an action lie against him after 
a judgment against the deputy upon which 
execution has been issued. Campbell w 
Phelps, 1 Pick. 62. In Stebbins v. Palmer, 
1 Pick. 71, it was held that an action for 
breach of promise of marriage would not sur- 
vive against the personal representative of 
the promiser. Said Wilde, J.: ‘‘The maxim 
actio personalis moritur cum personae de- 
cides nothing, for it is admitted that it is not 


*The American Decisions, containing the cases of gen- 

eral value and authority decided in the courts of the 
several States. Compiled and annotated by JOHX 
ProFFaTT, LL.B., wuuthor of a Treatise on Jury 
Trial, ete. Vol. XI. San Francisco: A. L. Barn- 
croft & Co. 1879, 
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applicable generally to contracts, and al- 
though it commonly does apply where the 
cause of action is a tort, or arises ex delicto, 
yet in many such cases the tort may be waiv- 
ed, and in an action founded on the principle 
of civil obligation, damages may be recovered 
for atrespass. Where there is a duty as well 
as a wrong, an action will survive against the 
executor. He is responsibie for the debts of 
the deceased, and for all undertakings and 
acts that create a debt so far as there are as- 
sets, and itseems to make difference 
whether the debt be certain or uncertain, or 
whether it arises from a promise express or 
implied. If the cause of action has been 
beneficial to the testator the executor shall be 
charged. * * * The distinction seems to 
be between causes of action which affect the 
estate and those which affect the person only, 
the former survive for or against the executor 
and the latter die with the person.’’ Apply- 
ing these principles to the case the court con- 
cludes: ‘‘According to this distinction an 
action for the breach of a promise of marriage 
would not survive, for it is a contract merely 


ho 


> 


personal, at least it does not necessarily affect 
property. The principal ground of damages 
is disappointed hope; the injury complained 
of is violated faith, nore resembling in sub- 
stance deceit and fraud than a mere common 
breach of promise’’ This ruling has been 
followed in Massachusetts in Smith v. Sher- 
man, 4 Cush. 408 and Kelley y. Riley, 106 
Mass. 339. In the latter was held 
that where the defendant in action 
died after a verdict against him after 
filing exceptions, the exception might be al- 
lowed, and if overruled judgment would be 
entered as of the day when the verdict was 
rendered. 

In Soper v. Harvard College, 1 Pick. 177, a 
statute imposing a penalty upon livery stable 
keepers giving credit to the undergraduates 
of a college without the consent of its officers 
A cider mill 


ease it 
such an 


and 


was decided to be constitutional. 
and press erected on a farm by a yearly tenant 
are not fixtures. Holmes v. Tremper, 20 Johns. 
29. 
evidence of its authenticity—it must be proved 
to be the corporate seal. Den v. Vreelandt, 2 


Halst. 352. The statutes of another State are | 


not evidence of the laws of that State, but such 
laws must be proved by copies duly authenti- 


The seal of a corporation is not of itself | 


cated under the seal of such State. State v. 
Twitty, 2 Hawks. 441. An injunction will 
not lie to restrain a trespass where the injury 
is not irremediable. Jerome v. Ross, 7 Johns. 
Ch. 315. This was the last case decided by 
Chancellor Kent, he having on the day of this 
decision (July 31 1823) reached the age of 
sixty years, the limit then prescribed by the 
Constitution for the tenure of judges in New 
York. 

Daniel v. Wood, 1 Pick. 102, 
property in pews-—the right of the pew-hold- 
right to 


relates to 


er being held to be subject to the 
make necessary alterations in the church or to 
pull it down and rebuild it. In Prince »v. 
Hazelton 20 Johns. 502, it was determined 
after lengthy discussion consideration 
that a nuncupative will was not valid unless 
made in extremis. In McNeiledge v. Galbraith, 
8S. & R. 43, a testator devised his property 
to his wife and at her decease to divided 
between ‘‘my relations.’’ **This 
quest,’’ said the court, ‘tis to 
as if the word poor were not in it. 


the degrees 


and 


be 
poor be- 
be considered 

There is 
no distinguishing between 
of poverty, for if degrees’ of poverty 
were to be taken into consideration, it 
would open a field of inquiry with the rela- 
tive poverty of relations, rendering it very 
difficult and embarrassing, if not impractic- 
able, ever to arrive at a just conclusion who 
were poor.’’ In State v. Armfield, 2 Hawks. 
246, the rule that an officer can not break outer 
doors or windows to execute civil process 
without rendering himself liable for a trespass 
was extended toa case where the door was 
only partly and not entirely closed by persons 
within resisting the officer’s entrance. 

In Bartholomew v. Jackson, 20 Johns. 28, 
A owned a field in which B had a stack of 
wheat which he had promised to remove in 
time to prepare the ground for sowing. A 
notified B. to remove his wheat as he desired 
to burn the stubble. B failed to respond, the 
stubble was set on fire and A seeing it in dan- 
ger of being destroyed removed it himself. It 
was held that A could not recover for his ser- 
vices. ‘*The plaintiff performed the service 
without the privity or request of the defend- 
ant and there was in fact no promise express 
or implied. If aman humanely bestows his 
labor, or even risks his life, in voluntarily aid- 
ing to preserve his neighbors house from de- 
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struction by fire, the law considers the service 
rendered as gratuitous, and it therefore forms 
no cause of action.’’ In Graves v. Carter, 2 
Hawks. 276, it was laid down by the Supreme 
Court of North Carolina that an acknowledg- 
ment in a deed of payment of the considera- 
tion could not be contradicted by parol—a 
doctrine not now adhered to ; see Schermerhorn 
v. Vanderheyden, 3 Am. Dec. 306. In Pea- 
gram v. King, 2 Hawks. 605, it was held by 
the same court that equity would grant a 
new trial upon newly discovered proof of the 
perjury of the witness upon whose testimony 
the verdict was obtained, where such proof 
was discovered too late to obtain redress at 
law. In Sargent v. Roberts, 1 Pick. 337, af- 
ter a case had been heard and the jury had 
been out six hours the foreman wrote to the 
judge stating that they could not agree and 
asking for directions. The judge, the court 
having adjourned, answered in writing that he 


was unwilling to let them separate, and giving | 
them further instructions. He also directed | 


them to bring his letter into court to be filed 
with the papers. They then agreed upon a 
verdict for the defendant, and the plaintiff 


moved for a new trial, on the ground of the | 


communication, which was granted by the Su- 
preme Court, Parker C. J., stating the law of 
the question thus: 


**The object of the note of the foreman was proba- 
bly to obtain leave for the jury toseparate, and the an- 
ewer of the judge 3 calculated to enable them to re- 
vise the case in a systematic manner, in the hope that 
such a revision would produce a union of opinion on 
one side or the other of the cause. It probably had 
that effect. As it is impossible, we think, to complain 
of the substance of the communication the only ques- 
tion is whether any communication at allis proper 
and if it was not, the party against whom the verdict 
was, is entitled toa new trial. And we are all of 
opinion, after considering the question maturely, that 
no communication whatever ought to take place be- 
between the judge and the jury, after the cause has 
been committed to them by the charge of the judge, 
unless in open court, and where practicable, in pres- 
ence of the counsel inthe cause. The oath admin- 
istered to the officer seems to indicate this as the 
proper course. He is to suffer no person to speak to 
them, nor to speak to them himself unless to ask them 
whether they are agreed; and he is not to suffer 
them to separate until they are agreed, unless by or- 
der of the court. Whenthe court is adjourned the 
judge carries no power with-him to his lodgings, and 
has no more authority over the jury than any other 
person, and any directions to them from him either 
verbal or in writing, is improper. It is not sufficient 
to say that this power isin hands highly responsible 
for the proper exercise of it; the only sure way to pre- 
vent all jealousies and suspici is to consider the 
judge as having no control whatever over the case, 
except in open court, in presence of the parties and 
their counsel. The public interest requires that liti - 








gating parties should have nothing to complain of or 
suspect in the administration of justice, and the con- 
venience of jurors is of small consideration compared 
with this great object.’’ 


Many annotations of value enrich this vol- 
ume, among others the following subjects be- 
ing treated at length, viz.: Conveyances to 
satisfy contract for deed ‘‘free from incum- 
brances’’ ; Pleas in actions for slander; Sher- 
iff’s liability for deputy’s torts ; Sale of equity 
of redemption; Fixtures; Liability of exe- 
cutors ; Foreign executors ; Specific legacies ; 
Injunctions against trespass; Offer to return 
property in trover; Lien of corporation on 
stock ; Insanity of testators; Declarations by 
witness out of court; Statutes of foreign 
States as evidence. 





EASEMENT OF LIGHT AND AIR — PRE- 
SCRIPTION. 





HAYDEN v. DUTCHER. 





Chancery Court of New Jersey, May, 1879. 

An easement of light and air, supplied to the win- 
dows of one person from the premises of another, can 
not be acquired in this State by a mere user for twenty 
years under a claim of right. 


On application for an injuction, heard on bill 
and answer. 


Charles Borcherling, for complainant; George W. 
Hubbell for defendant. 

VAN FLEET, V. C: 

The decision in this case involves the solution of 
a single problem: Is the doctrine of the common 
law of England, in respect to the acquisition of an 
easement in light and air by adverse user, in force 
in this State? 

The complainant seeks to have the defendant 
enjoined from erecting a wall on his own land, 
which will effectually close up and render useless 
eighteen windows in the defendant’s garden. The 
lands are situate in the city of Newark. Though 
the answer denies the fact, it will be assumed, for 
present purposes, that the complainant’s windows 
have existed, just as they now are, for more than 
twenty years prior to the commencement of this 
suit, and that the complainant, and those under 
whom he claims, have used and enjoyed them con- 
tinuously, under a claim of right, without dispute, 
for the whole of that period. The case made by 
the bill, puts the complainant’s right to the ease- 
ment in question distinctly and exclusively on the 
ground of adverse user. The pleadings show that 
the estates, which, it is contended, hold to each 
other the relation of dominant and servient, origi- 
nated in distinct and perfectly independent 
sources of title; the case, therefore, stands free 
from any claim of right to a servitude arising by 
implication. 

There are cases, both ancient and modern, which 
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adjudge that an easement of the character under 
consideration may be created by an implied cov- 
enant. It was said, in Palmer v. Fletcher, 1 Lev. 
122, decided in 1675: ‘‘If I have a house with cer- 
tain lights in it, and lands adjoining, and 
I sell the house, but keep the land 
adjoining, neither I, nor any one claim- 
ing under me, can obstruct the lights by build- 
ing on the land I retained, for, by selling the 
house, I sell an easement in the lights also.””, And 
Chief Justice Holt, in 1705, in referring to Palmer 
v. Fletcher, when pronouncing judgment in Ten- 
ant v. Goldwin, 2 Ld. Raym. 1093, said: ‘‘ But if I 
had sold the vacant piece of ground and kept the 
house, without reserving the benefit of the lights, 
my vendee mighi build against my house. But, in 
the other case, where I sell the house, the vacant 
piece of ground is by that grant charged with the 
lights.’’ It would seem to be unquestionably just 
that such an implication should be made whenever 
the easement is necessary to the full use and bene- 
ficial enjoyment of the thing granted. The valid- 
ity of an easement thus created was recognized in 
Story v. Odin, 12 Mass. 157; United States v. Ap- 
pleton, 1 Sumn. 502. The pertinent maxims are: 
‘‘No man shall derogate from his own grant,” 
and ‘*‘Whoever grants a thing, shall be understood 
to grant, also, whatever is indispensable to the full 
beneficial enjoyment of it.” 

So far as I am aware, the question under consid- 
eration is untouched by a single common law ad- 
judication of this State, and the complainant 
might, therefore, very properly be turned away 
simply because both his right, and the law on 
which he rests it, are as yet unestablished and un- 
recognized in such manner as to entitle him to the 
aid of a court of equity. But the question is not 
a new one in this court. It has twice been the 
subject of judicial consideration. First, in 1838, 
by Chancellor Pennington, who, in Robeson vy. 
Pittenger, 1 Gr. Ch. 64, said that, as a general 
rule, in a case of ancient lights, where they have 
existed for upwards of twenty years undisturbed, 
the owner of the adjoining lot has no right to ob- 
struct them; particularly so if the person who 
built the house also owned the adjoining lot, and 
then subsequently sold the house, but kept the lot. 
He, however, admitted that the enforcement of 
this doctrine in populous cities, where land is very 
valuable, and where it is the constant practice to 
place buildings side by side, would be productive 
of great injustice. It is proper, also, to remark, 
that it is quite obvious, even upon a cursory peru- 
sal of the opinion, that the conclusion reached in 
that case rested mainly on the idea that an ease- 
ment there had been created by an implied cove- 
nant not to obstruct, rather than by adverse user. 

The second case, King vy. Miller, 4 Hal. Ch. 559, 
was decided by Chancellor Halsted, in 1851. No 
allusion is made to the previous case, or to any 
other adjudication or dictum, nor is there any- 
thing in his opinion which will justify the belief 
that the subject was at all considered in the light 
of either antecedent or cotemporaneous investiga- 
tions, and yet the opinion presents a very accurate 
epitome of all the decisive considerations which 
have induced the tribunals ofthis country ver 





generally to repudiate the doctrine. He thus com- 
bats it: ‘‘ Where one has a right to put up a build- 
ing on the spot where he erects it, and to continue 
it there, and the adjoining owner can do nothing 
to prevent its erection there, and can do nothing 
to prevent its remaining there, it is absurd to say 
that the latter can, by lapse of time, lose his right 
to build up to his line. A person, by making an 
erection on his own property, which he has a right 
to make and continue there, and which the ad- 
joining owner has no means of preventing, can 
thereby acquire no right injurious to his neigh- 
bor.’’ The same view, in a much more amplified 
form, will be found expressed in Parker v. Foote, 
19 Wend. 309; Mexers v. Gemmel, 10 Barb. 537; 
Carrig v. Dee, 14 Gray, 583; Ingraham v. Hutch- 
inson, 2 Conn. 584; Cherry v. Stein, 11 Md. 1; 
Napier v. Bulwinkle, 5 Rich. 311; Haverstick v. 
Sipe, 33 Pa. St. 371; Ray v. Sweeney, 6 Reporter, 
74; Stein v. Hauck, 4 Cent. L. J. 581; Hilatt v. 
Morris, 10 Ohio St. 530; Mullen v. Stricher, 19 
Ohio St. 135; Morrison v. Marquardt, 24 Iowa, 35. 
And the following text writers state that the doc- 
trine has received but a limited recognition in this 
country, and that even the States which, in early 
times, gave it the most cordial recognition, have 
now either discarded it entirely or greatly modi- 
fied it. Wood on Nuisances, §§ 152 153; Washburn 
on Eas. 497 § 17; 3 Kent’s Com. 448. 

The argument in exposition of the infirmities of 
the doctrine, is, | think, presented more forcibly 
by Justice Bronson, in Parker v. Foote, than in 
any opinion or disquisition that has come under 
my notice. Stated in substance, his argument is 
this: A grant may be rationally presumed where 
the user, if not rightful, has been an immediate 
and continuing injury to the person against whom 
the presumption is made. His property has either 
been invaded, or his beneficial interest in it has 
been rendered less valuable. If one commit a 
daily trespass on the land of another, undera claim 
of right to pass over, or feed cattle uponit, or di- 
vert the water from his mill, or throw it back 
upon his land or machinery, the injury is of such 
a character that hemay have immediate redress 
by action; and if he stands by, acquiescingly and 
unresistingly, his conduct affords strong presump- 
tive evidence that the acts done against his prop- 
erty were done of right. But, in the case of win- 
dows overlooking the land of another, the injury, 
if any, is merely ideal and imaginary. The light 
and air which they admit are not the subjects of 
grant, nor of property beyond the moment of 
actual occupancy. In such a case there is no ad-— 
verse user, nor, indeed, any use whatever of an- 
other's property. No foundation is, therefore, 
laid for indulging in any presumption against the 
rightful owner. 

The claim of the complainant might very prop- 
erly be rejected at this point, not only on the au- 
thority of the judgment pronounced in King v. 
Miller, but also on the futher ground that the legal 
principle which he must invoke to support it, is in 
the almost unanimous judgment of the judicial 
mind of the country, opposed to reason and jus- 
tice. 
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But another consideration remains to be ad- 
verted to. Justice Bronson,in the opinion of 
which conspicuous mention has already been 
made, says that it would be very difficult to prove 
that the rule in question was known to the com- 
mon law at the time the American colonies de- 
clared themselves independent of the crown of 
Great Britain. A judgment pronounced by the 
Court of Queen’s Bench, in 1588, is reported in Cro. 
Eliz. Bury v. Pope, in which it is said that it was 
agreed by all the justices, that if two men be the 
owners of two parcels of land adjoining, and one 
of them doth build a house upon his land and 
makes windows and lights looking into the other’s 
land, and this house and lights have continued for 
the space of thirty*or forty years, yet the other 
may, upon his own soil, lawfully erect a house 
against the other’s lights and windows, and he can 
have no action, for it was his own folly to build 
his house so near to his neighbor’s land; and _ it 
was adjudged accordingly. At this date, a user to 
raise & right by prescription, must have continued 
‘‘during time whereof the memory of man runneth 





| 


not to the contrary,” or from the beginning of the | 


reign of Richard I, Hence, it may be said that 
this case cannot be held to have decided that such 
right could not be created by prescription, but it 


may also be answered that it did not decide that it | 


could. 
recognizing the doctrine, is mentioned in 2 Saund. 
175a, under the title of Lewis v. Price. 
cided by Wilmot J. at the Worcester spring assizes 
of 1761, and the right was there allowed on a user 
of forty years. The same judge, at common bench 
sittings in 1769, upheld the right on a user of fifty 
or sixty years. Dougal v. Wilson, 2 Saund, 175b. 

The reports furnish no evidence of a decision by 
the Court of King’s Bench, in which the doctrine 


The first case that I have been able to find, | 
| can be acquired only by positive open acts of in- 
It was de- | 


was recognized, earlier than Mich. 29 Geo. ILI | 


(1786). 


In that year the right seems to have been | 


expressly and fully recognized on a user of twenty | 


years. Darwin v. Upton, 2 Saund. 175d. 
was the first saction the doctrine received at West- 
minster Hall—and it is the first, I think, of which 


If this | 


any reliable evidence can be found—it is clear it | 


was no part of the common law put in force here | 


by the Constitution of July 2d, 1776, and never | 
constituted a part of the common law of this | 


State. 
Chancellor Bates recently. in a very learned 


sixty years, was abandoned as to immemorial 
rights finally, and, in lieu of it, the rule of twenty 
years, by analogy to the statute of James, was 
adopted by judicial decisions, which applied the 
modified rule to any incorporeal right whatever, 
it became thenceforth the law of all incorporeal 
rights, and, as well, the law of title to the enjoy- 
ment of light and air as to any other species of 
right. For the rule of analogy when applied to 
the first species of incorporeal right which called 
for its application, was adopted as the law of the 
whole, and thus became, by judicial decision, the 
law of the whole.”” This conclusion seems to me 
to be a palpable non sequitur. 

An adjudication that an adverse user of a right of 
way, over the lands of another, for twenty years, 
shall establish a presumptive right to such way, 
adjudges, neither as a matter of fact or law, that 
even a similar right, though different in name, 
will be upheld upon a like period of user. It may 
be sufficient to raise an expectation that such will 
be the course of judicial action. But it does not so 
establish the law. A right of way anda right to 
the enjoyment of light and air, are both, accord- 
ing to the English notion, properly denominated 
incorporeal rights, but the distinction between 
them is so marked and fundamental that, it seems 
to me, any reasoning concerning them, based sim- 
ply on analogy, must prove fallacious. The first 


vasion and trespass, but the other springs from the 
simple use of one’s own property in a lawful man- 
ner, and the mere failure of the adjacent owner to 
occupy his land with any sort of structure which 
will obscure light and obstruct air. Between such 
things there is no analogy, and there can be no 
just reasoning about them by comparison. 

But further criticism of the opinion is unneces- 
sary. [tis enough to say of the doctrine under con- 
sideration, that it is utterly unsuited to our condi- 
tion, and cannot be enforced here without producing 
the most disastrous consequences. It is certain, it 
was never directly sanctioned at Westminster Hall 
until after our separation from Great Britain, and 
it is equally clear, I think, that the view that it 
constituted part of the common law prior to that 
time, has no support whatever, except in an argu- 
ment based entirely on analogy. Such evidence 
is quite too feeble, when it is remembered that even 


| the ancient doctrine of prescription has never been 


and vigorous opinion, attempts to show that the doc- | 
trine in question constituted part of the common | 


law of England long prior to the American Revo- 
lution. Clawson v. Primrose, 15 Am. Law Reg. 
(N, 8.) 6. He admits, however, it was not recog- 
nized by the King’s Bench, ona user of twenty 
years, prior to the decision in Darwin v. Upton, in 
1786, but says when the period of user was re- 
duced from sixty to twenty years, as the period 
within which a presumptive title might be acquir- 
ed to any one of the incorporeal rights recognized 
by the common law, it was reduced as to all. 
Stated in his own language, his argument is this: 
‘*Whenever the ancient prescriptive period of im- 
memorial user, measured at first from the reign of 
Richard I, as a fixed period, and afterwards by 





adopted in this State (Ackerman y. Shelp, 3 Hal. 
125; Allen v. Stevens, 5 Dutch. 513), to authorize 
the recognition of the doctrine by this court. To 
justify the introduction or maintenance of a rule 
so certain to produce mischievous results, the 
court must be able to ground it upon something 
more satisfactory and more convincing than the 
doubtful evidence of a strained presumption. 

I conclude, therefore, that the right the com- 
plainant claims is no part of the property system of 
this State, and that the injunction he asks must be 
refused, and his bill dismissed, with costs. 
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ATTACHMENT — DEBT DUE TO PARTNER- 
SHIP—GARNISHMENT. 


PEOPLES BANK v. SHYROCK. 





Court of Appeals of Maryland, October Term, 1877. 


1 A DEBT DUE TO A CO-PARTNERSHIP is not li- 
able to attachment at the suit of a creditor of one of 
the partners, where the partnership is a continuing 
one, and where there has been no adjustment of the 
partnership affairs. 

2. THE TANGIBLE EFFECTS OF A PARTNERSHIP are 
liable to attachment and sale for the individual debt of 
a@ partner. 

8. THE PROCEEDING OF ATTACHMENT in this 
State is essentially a legal proceeding, and in no way 





appropriate to ascertain and settle the equitable rights | 


between the garnishee and defendant, as to ascertain, 
by adjusting the partnership affairs, the true interest 
of the defendant in the fund attached. 


Appeal from Superior Court of Baltimore City. 

BRENT, J., delivered the opinion of the Court. 

The appllees, having obtained a judgment 
against William H. Trego, issued upon it an at- 
tachment by way ofexecution. This attachment 
was laid in the hands of the People’s Bank of Bal- 
timore, to bind the interest of the defendant, 
Trego, in a sum of money standing upon the books 


of the bank to the credit of the firm of Trego & | 


Kirkland, of which firm Trego was a_ partner. 

The question then arises, is a debt due to a co- 
partnership liable to attachment at the suit of a 
creditor of one of the partners? 

If the attachment had been laid upon the tangi- 
ble effects of the firm, there would be no doubt of 


the right to doso,for all the authorities concur | 
that the property of a firm may be sold for the debt | 


of one of the partners. When sold the vendee 


purchases and is substituted to nothing more than | 


the interest of the partner, which afterwards be- 


comes the subject of ascertainment by a proper ad- 


justment of the respective interests of the part- 


ners. The rights of co-partners and creditors of | 


the firm are not thereby sacrificed or disturbed. 
But where a debt is the subject of attachment, the 
judgment, if obtained against the garnishee, 


changes the right to the fund without any settle- | 


ment of partnership accounts, and vests in the at- 
taching creditoran absolute claim to the payment 
over to him of so much money. In Drake on At- 


tachment, sec. 567, the author says, ‘The attach- | 
ment of a debt due toa co-partnership, in an ac- | 


tion against one of the partners, is justly distin- 
guishable trom the seizure on attachment or exe- 


cution of tangible effects of the firm for the same | 


” 


purpose.”’ He refers to the case of Winston v. 
Ewing, 1 Ala. 129, and this case is a very Strong one 
upon the question now presented for our decision. 
There it was sought to subject the debt due to a 
firm to an attachment issued against one of the 
partners. The court held that this could not be 
done. The property of the partnership, it was 
conceded, was liable to execution and sale for the 
separate debt of a partner, the vendee under such 

le becoming tenant in common with the other 


partner. Butit was otherwise held in regard to a 
debt due. The court says: ‘‘It has been expressly 
adjudged that the interest of one partner in a debt 
due to the partnership can not be subjected by 
process of attachment, to the satisfaction of the 
separate debt of that partner, without showing 
from the state of the partnership accounts, as be- 
tween the partners and with reference to the in- 
debtedness of the partnership, what the right or 
interest claimed amounts to.”’ The authorities 
cited are 6 Mass. 276; 1 Gall. 367; 2 Conn. 514, and 
4 Conn. 540, and they conclusively shown that an 
attachment like the present would not be main- 
tained in the courts of either Massachusetts oF 
Connecticut. In Lyndonv. Gorham, 1 Gallison, 
367, decided by Judge Story, that learned judge 
says: ‘In orderto adjudge the trustee responsible 
in this suit, it must be decided that the funds of 
one partnership may be applied to the payment of 
the debts of another partnership, upon the mere 
proof that the principal debtor has an interest in 
each firm. If this be correct, it will follow that a 
separate creditor of one partner will have greater 
equitable as well as legal rights than the partner 
himself has. The general rule undoubtedly is, 
that the interest of each partuerin the partner- 
ship funds is only what remains after the partner- 
ship accounts are taken; and unless upon such an 
account the partner be a creditor of the fund, he is 
entitled to nothing.”” In Johnson vs. King, 6 
Humph. 233, it is said: ‘“The question in this case 
is, whether an execution creditor of one member 
of a partnership is entitled to a judgment in a gar- 
nishment proceeding against a debtor to such 
partnership. This question we decide in the 
negative. Such debt belongs to and is assets of 
the partnership, primarly liable to the satisfaction 
of partnership debts. Ifa judgment were given 
at law, upon the garnishment proceeding against 
the debtor to the partnership, to satify tha sepa- 
rate liability of one of the partners, it would un- 
justly abstract a portion of the fund primarily 
belonging to the objects and purposes and credi- 
tors of the concern. And in such garnishment 
nothing can be done but to give or refuse the 
judgment. The court has no power to impound 
the debt, until by the adjustment of all the part- 
nership affairs, it shall appear whether the sepa- 
rate debtor of the execution creditor has any and 
what interest in the general surplus, or in the 
particular debt so impounded. Such proceedings 
can not take place at law.” 

We have quoted at length from this case, be- 
cause the views there expressed seem to be speci- 
ally appropriate to the case before us. 
The proceeding of attachment in this State 
is essentially a legal proceeding and in 


no way appropriate to ascertain and settle 
the equitable rights between the garnishee 


and defendant, or to ascertain by adjusting the 
partnership affairs, the true interest of the defend- 
antin the fund attached, The only judgment 
which could be given against the garnishee would 
be for a proportion of the money due the partner- 
ship—that proportion to be measured by the num- 
ber of the members composing the firm,—the 
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amount due the attaching creditor. This would 
certainly be against the weight of authorities in 
this country, and in most cases be productive of 
the greatest injustice. 

In the cases of Sheedy v. Second National 
Bank, 62 Mo. 18, and Myers v. Smith, 29 Ohio, 120, 
it was held that partnership demands can not be 
garnished for the separate debt of one of the part- 
ners. And to the same effect are the decisions in 
Vermont, New Hampshire, New York, Louisiana 
and Mississippi. See Drake on Attachment, (4th 
edition,) sec. 570, and notes. The exception to 

- this rule is, where equity powers have been con- 
ferred by statute upon the common law courts, 
and when by virtue of such powers they can com- 
pel a settlement of the partnership for the pur- 
pose of ascertaining whether one of partners has 
such an interest in a particular debt due the firm, 
as to justify its appropriation to the payment of 
his individual indebtedness. As no such powers 
have been conferred upon the common law 
courts of this State, the exception can not be ap- 
plied to an attachment here. 

The only cases in this country in which it is 
claimed a contrary doctrine is held, and to which 
we have been referred, are the cases of McCarty 
v, Emlen, 2 Dallas, 277; Knox v. Scheler, 2 Hill, 
595, and Wallace v. Patterson, 2H. & McH. 463. 
The case of McCarty v. Emlen is a very old one, 
having been decided in 1797. If it has not been 
expressly overruled, it certainly has been very 
much shaken by the case of Knerr v. Hoffman, 
65 Pa. 126, in which the opinion of the court was 
delivered by Judge Sharswood. So much so, 
that the doctrine it announces can hardly be 
considered as the present recognized doctrine of 
the courts of Pennsylvania. And in this view we 
are strengthened by what is said by Judge Agnew 
in the case of Alter v. Brook and Barrington, 9 
Phila. 258. But apart from this, the doctrine 
announced in that case does not recommend itself 
to our judgment, and we are not disposed to adopt 
it. The case of Knox v. Schepler, 2 Hill, 
like the case in 22 Md. 30, is one where the de- 
fendant was the sole surviving partner of the 
firm of Gable, Cowell & Schepler. It there- 
fore rested upon a_ different principle from 
the case before us, in which the partnership is a 
continuing one at the time of the attachment. It 
is, however, said in the opinion of the court ‘that 
the interest of one partner may be taken in execu- 
tion or may be the subject of attachment at the 
suit of a separate creditor of that partner.’’ . But 
the rule laid down in regard to the disposition of 
the fund after judgment of condemnation, shows 
that under the law as recognized in South Caro- 
lina, the case is brought at least within the equity 
of the exception to which we have above alluded. 
The judgment of the court was, that the money 
should be paid over conditionally to the attaching 
creditor — that is, it was to be held by him as the 
defendant had it, subject to the equities of the 
other partners and of the creditors of the firm, 
and he was also to give bond “to answer any 
claim which might thereafter be made on such 

.fund.”” We are not disposed to quarrel with this 





rule, but can not consent to hold it applicable to 
our court. The language of Chief Justice Swift, 
in his opinion in Church v. Knox, 2 Conn., is very 
appropriate to it. He observes, on page 518, ‘* It 
is further said, if the plaintiffs have recovered 
more than the proportion of the defendant in this 
debt, and it should be wanted for the payment of 
partnership debts, the other partners may Call 
them to account, and recover back such money. 
At this rate a judgment may be rendered in favor 
of aman for a sum certain, with a liability to re- 
fund the whole, or a part of it, on some contin- 
gency. It is sufficient to state the proposition to 
show the absurdity of it. What right can a court 
have to say, that a certain part of a debt due to a 
partnership may be taken to pay the private debt 
of a partner in a suit where the partners are not 
parties; and then, if wanted to pay the debts of 
the partnership, to oblige them to resort to the 
creditor?” 

But the case of Wallace v. Patterson, 2 Harris & 
McHenry, 463, is relied upon to sustain this at- 
tachment. It is to be said of that case, which was 
decided as far back as 1792, that no opinion of the 
court was filed in it, and it is impossible from the 
report of the case to ascertain the true ground 
upon which the judgment was given. The case is 
altogether too unsatisfactory to be adopted as a 
binding authority. In the case of Berry, Garn. vy. 
Harris, Adm’r. 22 Md. 30, the point was made, 
that the separate creditor of one partner can 
attach a debt due the partnership, and the case of 
Wallace v. Patterson, was cited in support of the 
proposition. Although this case was decided upon 
the ground, that the defendant was a surviving 
partner, and that by virtue of his survivorship the 
legal interest in the debt attached was absolutely 
transferred to him and therefore liable to be at- 
tached for his separate debt, the general proposi- 
tion contended for was noticed. And the court 
then intimated in the strongest manner, that the 
case of Wallace v. Patterson would not be consid- 
ered a binding authority for the point to which it 
was cited. On page 40, Judge Bowie, who deliv- 
ered the opinion of the court, uses this language: 
‘Tf this was a case of continuing partnership, we 
should have much difficulty in distinguishing it on 
principle from the case of Fisk jv. Herrick, 6 Mass. 
281; Lyndon v. Gorham, 1 Gall. 367, and the cases 
in Alabama and Tennessee; but the case of a 
surviving partner, invested with the entire legal 
property, and control over the chattel, so broadly 
marks the line between them, that we are not at 
liberty to disregard the legal claims of the at- 
taching creditor. The case of Wallace v. Patter- 
son, 2 H. & McH. 463, was the case of a domestic 
creditor, against one of several non-resident part- 
ners, whose firm as well as the debtor partner had 
become bankrupt. The distinction between attach- 
ments against tangible chattels and choses in ac- 
tion belonging to the firm, and attachments issued 
during the existence of the firm, and after its dis- 
solution, was not adverted to, and no opinion was 
given; we do not regard it, therefore, as decisive 
of the point to which it was cited.” 

So satisfied are we upon the ground of reason 
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and expendiency, and the great weight of authority’ 
that “the partnership credits of a continuing part- 
nership should not be subjected to the process of 
attachment at the suit of a separate creditor of one 
of the partners, that we can not adopt the case of 
Wallace v. Patterson to the extent which is claim- 
ed for it. 

In our opinion then, in a case like the present 
where the partnership is a continuing one, and 
where there has been no adjustment of partner- 
ship affairs, a debt due the partnership can not be 
taken by garnishment to pay the individual debt 
of one of the members of the firm. 

This judgment will therefore be reversed and 
judgment entered for the appellant. Judgment 
reversed, and judgment for appellant. 


NEGLIGENCE — LIABILITY OF TRUSTEES 
OF PUBLIC CHARITY. 


GLAVIN v. RHODE ISLAND HOSPITAL. 
Supreme Court of Rhode Island, July 26, 1879. 


1. NEGLIGENCE—INJURY THROUGH NEGLIGENCE 
OF SURGEON — LIABILITY OF TRUSTEES OF HOspPI- 
TAL.—A, who had been for some three weeks a patient 
in the Rhode Island Hospital, paying $8 per week, 
brought an action against the hospital for damages, 
alleging severe injuries caused by the unskilfulness 
and negligence of the surgical interne, a house officer 
of the hospital. At the trial, a verdict for the defend- 
ant was directed by the presiding judge, on the 
ground that the hospital, being a public charity, was 
exempt for reasons of public policy from the liability 
charged. Held, that in the absence of legislative pro- 
visions granting such exemption, the exemption could 
not be allowed, public policy requiring that duty as- 
sumed should be faithfully performed. 

2. AGENTS—LIABILITY FOR ACTS OF—SURGEONS. 
— Although the attending physicians and surgeons 
could not be considered as servants of the hospital, 
yet the hospital was responsible for the exercise of 
reasonable care in selecting them, and liable for their 
negligence. 

3. THE GENERAL TRUST FUNDS of a charitable cor- 
poration are liable to satisfy a judgment in tort re- 
covered against it for the negligence of its officers or 
servants. 

Petition for a new trial. 

Charles E. Gorman, for plaintiff; Charles Brad- 
ley & Charies Hunt, for defendant. 

DURFEE, C. J., delivered the opinion of the 
court: 

This is an action on the case to recover damages 
for unskilful and negligent surgical treatment. 
The declaration sets forth that the plaintiff, having 
received an injury in his hand and fingers for 
which he was in need of surgical and medical 
treatment and care, gave himself into the charge 
of the defendant corporation, who were owners of 
a large hospital where they were in the habit of 
receiving persons needing such treatment and 
care, and of treating and caring for them for hire; 
and that, in consideration of being so received and 


| treated with skill and care, he promised to pay the 
| defendant corporation a reasonable compensation 
therefor, and that the defendant corporation, in 
consideration thereof, received him and promised 
to supply him with such surgical and medical 
treatment, skill, and attention as were necessary 
for the care and cure of his injuries. The declar- 
ation also sets forth that the corporation, its offi- 
cers, agents, and servants, regardless of its and 
their duty, neglected properly to care for the 
plaintiff and his injuries, or to supply such medi- 
sal and surgical treatment as was needed for their 
sare and cure; but on the contrary conducted so 
carelessly, improperly, and unskilfully, that his 
hands and fingers by reason thereof become ulcer- 
ated and- gangrenous, and likewise his arm, so 
that his life was endangered and his arm had to be 
amputated at or near the shoulder, ete. The 
declaration also contains counts charging the de- 
_ fendant corporation with a neglect of duty in 
other ways, and especially in that, regardless of 
the obligation incumbent on it, it neglected to 
provide careful, competent, and skilful officers, 
agents, and servants to care for, attend to, and 
treat him and his injuries. 

On the trial by the jury the plaintiff submitted 
testimony to show that on the 3d of October, 1873, 
he had two fingers of his right hand accidentally 
sawed off by a circular saw in a lumber yard 

| where he was employed; that he was immediately 
| taken to the hospital, where he was received by 
the superintendent, and committed to the care of 
the surgical interne, who etherized him and un- 
| dertook to dress his wound; that a profuse hemor- 
| rhage occurred, being occasioned, as the plaintiff 
claims, by the negligence or unskilfulness of the 
interne; that the interne, after repeatedly trying 
in vain to arrest the hemorrhage by ligating the 
| arteries, applied a tourniquet to the plaintiff's arm 
| so tightly as to stop circulation, and kept it ap- 
| plied for nearly seventeen hours, before the arrival 
| of a surgeon who was skilful enough to ligate the 
arteries; that the plaintiff, in consequence, suf- 
fered excruciating pain, his arm being enormously 
| swollen. and that afterward his arm mortified so 
| that he had to have it amputated, after leaving the 
| hospital, just below the shoulder joint. 

The plaintiff also submitted testimony to show 
| that his injury was such, especially in view of the 
; hemorrhage, that some one of the experienced 

surgeons, attendant on the hospital, should have 
been immediately summoned; but that, in fact, no 
| one of them was sent for until after nearly nine 
hours, and no one came until after nearly seven- 
| teen hours, though there were four, subject to call, 
residing and having their offices within a mile of 
| the hospital. Further testimony was introduced 
by the plaintiff showing the treatment which he 
; received both while he was in the hospital and 
| after he left; showing the degree of care which 
was used in selecting the interne, and showing the 
charter of the corporation and the rules and regu- 
| lations in force in 1873. It appeared that the 
plaintiff was taken from the hospital by his friends 
| against the advice of the surgeon, and when he 
| left, October 22, 1873, a bill for board and attend- 
' ance at $8.00 per week, amounting to $21.75, was 


| 
| 
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presented to him in behalf of the defendant cor- 
poration, which was subsequently paid. 

For the defendant corporation testimony was in- 
troduced to explain the management of the hos- 
pital generally, as well as the circumstances of the 
care of the plaintiff, and to show that there was no 
want of reasonable care, skill and diligence on the 
part of the defendant corporation. Testimony 
was also introduced to show that the hospital was 
administered as a charity; that its income was de- 
rived mainly from its endowments and from vol- 
untary contributions; that the physicians and sur- 
geons attendant on the hospital, and the medical 
and surgical internes, gave their services without 
compensation, except that the internes, who were 
required to be constantly in attendance, had their 
board and lodging in the hospital. and that the bill 
which was rendered to the plaintiff was designed 
only to cover board, washing. warmth, and the 
services of nurses and ward tenders. 

After the introduction of the testimony and the 
argument of the case to the jury. the court in- 
structed the jury that no testimony had been sub- 
mitted which entitled the plaintiff to a verdict for 
damages, and directed the jury to return a verdict 
for the defendant corporation. The ground of the 
instruction was, that the defendant corporation 
being the dispenser of a public charity, and being 
dependent for its support, in a great measure, on 
voluntary grants and contributions, was, for reas- 
ons of public policy, exempt from liability for 
any negligence or unskilfulness on the part of its 
trustees, agents, servants, physicians, or surgeons, 
or of its medical or surgical internes; and that if 
any patient in the hospital suffered injury in con- 
sequence of any such negligence or unskilfulness, 
his remedy, if any he had, was to prosecute the 
person or persons who were directly chargeable 
with the negligence or unskilfulness, and not 
bring his action against the defendant corporation. 
The plaintiff contends that this instruction was 
erroneous, and that he was entitled to recover. 
first, because the defendant corporation delivered 
him over to an incompetent and unskilful interne, 
in selecting whom for his place the corporation did 
not exercise proper care; second, because the in- 
terne, acting within the scope of his appointment, 
unskilfully and negligently cared for him; third, 
because the interne caused his hemorrhage by his 
unskilfulness and negligence, and fourth, because 
the plaintiff being in a critical condition, it was 
the duty of the interne, under one of the rules of 
the hospital, to send immediately for some one of 
the attendant surgeons. and the duty of the cor- 
poration, under its charter, having established the 
rule, to put it in execution. 

The court, in giving its charge to the jury. was 
guided by McDonald v. Massachusetts General 
Hospital, 120 Mass. 432. In that case a hospital 
patient sued the corporation for unskilful surgical 
treatment by a house pupil. a functionary simi- 
lar to a surgical interne. There was no evidence 
of any want of care in selecting the house pupil, 
and the court held that without such evidence the 
action could not be maintained, and at the same 
time strongly intimated an opinion that it could 
not be maintained even with such evidence, for 


the reason that the corporation could not be held 
to have agreed to do more than furnish hospital 
accommodations, which the plaintiff had had, and 
for the further reason that any judgment recov- 
ered against the corporation could only be satisfied 
out of funds which, being dedicated to the charity, 
could not be lawfully used to pay it. 

The Supreme Judicial Court of Massachusetts, 
in the case above cited, referred to Holliday v. St. 
Leonard, 11-C. B. N. S. 192, decided by the Court 
of Common Pleas in 1861, as authority for the 
point that the corporation was not liable to be 
sued for the tort of the house pupil without proof 
of negligence in selecting him. ‘The doctrine 
announced in Holliday v. St. Leonard is that a cor- 
porate or qguasi-corporate board or body, having a 
public trust or duty to discharge gratuitously, is 
not liable for the torts of its servants or employees 
if it is personally without fault. The plaintiff calls 
our attention to cases in which Holliday v, St. 
Leonard has been qualified or impugned. Mersey 
Docks y. Gibbs, 11 H. L. 686, L. R,1 H. L. 93; 
Forman vy. Mayor of Canterbury, L. R: 6 Q. B 214; 
Coe v. Wise, L. R. 1 Q. B. 711, 5 B & S. 440, 458, 
These cases hold that a board or body having 
work to do for the public gratuitously are liable 
for the torts of their servants or employees, the 
same as a private business corporation, provided 
they have funds or are in receipt of an income out 
of which a jndgment against them can be satisfied. 
Winch y. Conservators of the Thames, L. R. 
7 C. P. 458, 9 Ib. 328. The authority of McDonald 
v. Massachusetts General Hospital in so far as it 
rests upon Holliday v. St. Leonard. is seriously 
impaired by these cases; and the question arises 
whether it might not have been better decided on 
the other grounds suggested in the opinion of the 
court. 

The other grounds suggested were two. The Jirs¢ 
was that the corporation could not be presumed 
to have agreed to do more than furnish hospital 
accommodations, and these the plaintiff had had. 
It is quite conceivable that a corporation might 
not agree to do more than furnish hospital accom- 
modations, leaving the patient to find his own 
physician or surgeon. In such a case the corpora- 
tion would plainly not be liable for the torts of the 
physicians or surgeons; for in such a ease they 
would not be its servants and it would not have 
assumed any responsibility in theirselection. But 
that is not this case. Here the physicians or sur- 
geons are selected by the corporation or the trus- 
tees. But does it follow from this that they are 
the servants of the corporation? We think not. 
If A out of charity employs a physician to attend 
B, his sick neighbor, the physician does not be- 
come A’s servant, and A, if he has been duly care- 
ful in selecting him, will not be answerable to B 
for his malpractice. The reason is, that A does 
not undertake to treat B through the ageney of 
the physician, but only to procure for B. the ser- 
vices of a physician. The relation of master and 
servant is not established between A and _ the 





tween the corporation and the physicians and sur- 
| geons who give their services at the hospital. It 





physician, and so there is no such relation be- . 
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is true that the corporation has power to dismiss 
them; but it has this power not because they are 
its servants, but because of its control of the hos- 
pital where their services are rendered. They 
would not recognize the right of the corporation, 
while retaining them, to direct them in their treat- 
ment of patients. 

But though the relation of master and servant 
cannot be said to exist between the hospital and 
physicians and surgeons attendant on it, the hos- 
pital does nevertheless assume a_ responsibility, in 
that it uses its own judgment, or that of its trus- 
tees, in selecting them, and impliedly, therefore, 
undertakes to exercise reasonable eare to get such 
as are skilful and trustworthy in their professions. 
A patient has the right to rely on the exercise of 
such care, and consequently if, through the neg- 
lect of the hospital to exercise it, he receives an 
injury, he is entitled to look to the hospital for in- 
demnity, unless the hospital enjoys some extra- 
ordinary exemption from liability. 

In the ease at bar, however, the injury was not 
received from a physician or surgeon, but from a 
surgical interne, and it may be that a surgical in- 
terne stands on a different footing, There are 
some cases of minor importance in which the in- 
ternes are allowed to act as physicians and sur- 
geons; and in such cases, [ think that their rela- 
tion to the corporation does not differ from that of 
a visiting physician or surgeon. But the internes 
act in still another capacity. The corporation 
undertakes to furnish physicians and surgeons for 
all kinds of cases, including the most critical. It 
has a regular staff of physicians and surgeons. But 
inasmuch as these are not, like the internes, con- 
stantly in attendance at the hospital, they must 
frequently be sent for. The corporation under- 
takes to send for them, and of course it must do it 
through an agent. The internes are the persons 
appointed to perform this duty for it. A rule of 
the hospital prescribes that in all cases requiring 
immediate and important action, in all doubtful 
cases, and in all cases requiring immediate opera- 
tion, the interne shall send for the surgeon of the 
day, and, if he cannot be found, for one of the 
other surgeons. Here then we have the relation 
of principal and agent, or master and servant. If 
the interne neglects to call the surgeon in the class 
of cases designated, his neglect is the neglect of 
the corporation. Now the plaintiff contends that 
his injury was such that under the rule a surgeon 
should have been immediately sent for, and that 
the interne’s neglect to do it cost him his arm. He 
also contends that the corporation did not use 
proper care in selecting the interne, who was _ in- 
competent for his position, and thereby he suf- 
fering the injury complained of. He contends 
that he was entitled to recover on both these 
grounds, and if the evidence was sufficient to es- 
tablish them, we think that he was entitled to re- 
cover on both grounds, unless the hospital enjoys 
some peculiar immunity. 

This brings us to the important question whether 
the hospital does enjoys any peculiar exemption 
from liability. The claim that it enjoys such an 
exemption rests upon two grounds: to wit, on the 





| have been illegally refused the benefit of it. 





ground of public policy, and on the ground that 
the hospital has no funds except such such as are 
exclusively dedicated to the charitable uses for 
which it was established, and which therefore 
cannot be applied to indemnify a patient who 
has been injured by the negligence or malpractice 
of a physician or surgeon, or of a medical or sur- 
gical interne. 

The first ground is the ground on which the 
plaintiff was nonsuited. The argument is that 
hospitals, like the Rhode Island Hospital, are a 
public benefit; but if they are liable for the torts 
of the physicians or surgeons attendant on them, 
or of the medical or surgical internes, or of their 
nurses and other servants, people will be dis- 
couraged from voluntarily contributing to their 
foundation and support. and therefore public 
policy demands that they shall be exempted from 
liability. In our opinion the argument will not 
bear examination. The public is doubtless inter- 
ested in the maintenance of a great public charity, 
such as the Rhode Island Hospital is: but it also 
has an interest in obliging every person and every 
corporation which undertakes the performance of 
a duty to perform it carefully, and to that extent, 
therefore, it has an interest against exempting any 
such person and any such corporation from liabil- 
ity for its negligences. The court cannot under- 
take to say that the former interest is so supreme 
that the latter must be sacrificed to it. Whether 
it shall be or not is nota question fora court 
but for the legislature. 

The second ground is one of the grounds sug- 
gested in McDonald yv. Massachusetts General 
Hospital. No authority was cited in that case ex- 
cept Holliday v. St. Leonard, previously men- 
tioned. The defendants, however, have referred 
us to Feoffees of Heriot’s Hospital v, Ross, 12 Cl. 
& Fin. 507, which is very much in point. Heriot’s 
Haspital was an eleemosynary foundation created 
under a will for the benefit of fatherless boys. The 
suit was in behalf of a boy who was alleged to 
The 
question was whether the action would lie against 
the trustees as such for damages for the refusal. 


| The House of Lords held that the plaintiff had no 


right to indemnity out of the trust funds. Lord 
Cottenham was of the opinion that to give dam- 
ages out of the trust fund would be to divert it 
from its proper purpose. Lord Campbell thought 
it would be contrary to reason, justice and com- 
mon sense to sanction the suit. ‘*Damages are to 
be paid,”* he said, **from the pocket of the wrong- 
doer, not from a trust fund.” Lord Brougham ~ 
strongly expressed the same opinion. 

The authority relied on to support the decision 
was a decision of the House of Lords in Duncan y. 
Findlater, 6 Cl. & Fin. 894. There the action was 
against trustees appointed under a public road act, 
to charge them in their quasi-corporate capacity 
for an injury occasioned by the negligence of the 
men in making the road, and the House of Lords 
held that the action was not maintainable. The 
case resembles Holliday vy. St. Leonard, and like 
it, in the light of the later decisions, has no value 
as a precedent for any case where there are funds 
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which can be applied to the payment of damages. 

We have previously, in this opinion, cited the 
eases which limit the authority of Holliday v. 
St Leonard. It max help us to consider the lead- 
ing case more in detail. The leading case is 
Mersey Docks v. Gibbs, 11 H. L. 686, deeided in 
the House of Lords in 1865. The action was 
against a quasi-corporate board charged with the 
duty of keeping certain docks in order, and author- 
rized in consideration thereof to collect tolls and 
dock rates. The board had no interest in 
the rates and tolls, being bound to ex- 
pend them on the docks or in the payment ofa 
debt incurred in building them. A vessel belong- 
ing to piaintiff was injured in entering the docks, 
in consequence of a neglect to keep them fit for 
navigation. The House of Lords decided that the 
action for the injury would lie against the board, 


the plaintiff being entitled to indemnity out of the | 


public fund. The case was decided with great 
deliberation, the judges being summoned in. Mr. 
Justice Blackburn, after advisement, delivered the 


unanimous opinion of all the judges who heard the | 


case. The opinion was that such corporations, 
though acting without reward, are in their very 
natures substitutions on a large scale for individual 
enterprise, and that in the absence of anything in 
the statutes which create them showing a contrary 
intent, it must be held that their liability was in- 
tended to be, to the extent of their corporate funds, 
the same as that of individual owners of similar 
works. 


the corporation, not only to construct the works, 
but also to use reasonable care and skill in their 
construction and in their maintenance for use, 


there is nothing illogical in holding that those who 


are injured by a neglect of the duty may maintain 
an action against the corporation, and be indem- 
nified out of the funds vested in it by the statute. 
The case of Duncan v. Findlater was cited by Mr. 
Justice Blackburn in his opinion, and the language 
there used by Lord Cottenham, which was chiefly 
relied on as authority for the decision of Feoffees 
of Heriots Gospital v. Ross, was expressly disap- 
proved. 
of Feoffees of Heriot’s Hospital v. Ross, though 
cited by counsel, does not seem to have attracted 
the attention of either Mr. Justice Blackburn or of 
the other three learned lords who delivered con- 
curring opinions. 

The language used by Lord Cottenham in Dun- 
can v. Findlater was criticised by Lord Wesbury 
more pointedly even than by Mr. Justice Black- 
burn. He said in effect that he supposed Lord 


Cottenham regarded the funds of statutable boards — 


as being in the nature of trust property, and had 
the idea that trust property would be protected in 
equity from seizure and sale on execution for the 
torts of the trustees. He expressed the opinion 
that this belief was erroneous. ‘It is much more 
reasonable,”’ he says ‘“‘in such a case, that the 
trust or corporate property should be amenable to 
the individual injured, because there is then no 
failure of justice, seeing that the beneficiary will 
always have his right of complaint and his title to 


He also remarked that, if the true inter- | 
pretation of the statute is that it casts a duty on | 


It is remarkable, however, that the case | 


| relief against the individal corporators who have 
wrongfully used the name of the corporation.” 

In all the English cases decided since the decis- 
ion of Mersey Docks v. Gibbs, which we have seen, 
the cases of Duncan v. Findlater and Holliday v. 
St. Leonard, as authority for the broader doctrines 
declared in them, are uniformely regarded as 
overruled. 

In view of these later decisions, the question 
here is, whether a charitable corporation, like the 
Rhode Island Hospital, which holds its property 
for the charity, is more highly privileged than a 
corporation created for public purposes; which 
holds its property for such purposes; whether, in 
fact, because it holds its property for the charity, 
it is relieved from all responsibility for the torts or 
negligences of its officers, trustees, agents, or ser- 
vants. Wehave come to the conclusion, after 
much consideration, that it is not. We under- 
stand the doctrine of the cases we have just been 
| considering to be this: that where there is duty, 
there is, prima-facie at least, liability for its neg- 
lect; and that when a corporation or quasi corpo- 
| ration is created for certain purposes which can 
not be executed without the exercise of care and 
skill it becomes the duty of the corporation or quasi 
corporation to exercise such care and skill; 
and that the fact that it acts gratuitously, and 
has no property of its own in which it is benefici- 
ally interested, will not exempt it from liability 
for any neglect of the duty, if it has funds, or the 
capacity of acquiring funds, for the purpose of its 
creation, which can be applied to the satisfaction 
of any judgment. for damages _ recover- 
ed against it. We also understand that the doc- 
tride is that the corporate funds can be applied, 
notwithstanding the trusts for which they are 
held, because the liability is incurred in carrying 
out the trusts and is incident to them. We do 
not understand, however, that the corporate prop- 
erty is all equally applicable. For instance, in 
the case of Mersey Docks v. Gibbs it was not de- 
cided that the docks themselves could be resorted 
to, but only the unapplied funds which the 
board then had or might afterwards  ac- 
quire. So in the case at bar; it may be 
that some of the corporate property—the build- 
ings and grounds for example—is subject to 
so strict a dedication that it cannot be diverted to 
the payment of damages. But however that may 
be, we understand that the defendant corporation 
is in the receipt of funds which are applicable gen- 
erally to the uses of the hospital, and following 
the decision in Mersey Docks v. Gibbs, we think a 
| judgment in tort for damages against the corpora- 
tion can be paid out of them. Indeed, we cannot 
see why these funds are not as applicable to the 
payment of damages for torts as to the payment of 
counsel for defending an action for such damages. 
Both payments are to be regarded as incident to 
the administration of the trust. 

POTTER, J., concurring: 

I concur in granting a new trial, but for reasons 
somewhat different from those given by the other 
members of the court. ; 

The plaintiff sues the defendant for maltreat- 
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ment by one of its surgeons, i. e. 
while he was at the hospital. 


the interne, 
He alleges that the 


defendant corporation undertook to treat him by | 


its agents and servants, and treated him so _negli- 
gently and unskilfully that he lost his arm, ete., 
ete. 

It is contended on the part of the defendant that 
it used proper care in the selection of the surgeon, 
which is all it is bound to do; that it undertook to 
provide shelter and nursing and free medical at- 


| petent education and skill? 
tendance and no more; that it did not undertake | 


| 


to perform the duties of a surgeon, but only to | 


place the plaintiff in charge of its surgeon; and 
that on grounds of public policy, being a charita- 
ble corporation, dispensing without charge a pnb- 
lic charity, and having no other than trust funds 
for the purposes of that charity, it cannot be held 
liable for the negligence of its unpaid servants. 

The arguments of counsel have been very able, 
but their researches have only discovered one case 
nearly in point, McDonald v. Massachusetts Hos- 
pital, 120 Mass. 432. We are therefore left to set- 
tle the case on general grounds. 

And it seems to me that all that is requisite for 
the decision is the application of a few simple and 
generally acknowledged principles. 

That a private person, acting without compen- 
sation, is in many cases liable for negligence, is 
well settled. In Shiells v. Blackburne, 1 H. BI. 
158, Lord Loughborough declared that “if a man 
gratuitously undertakes to doa thing to the best 
of his skill, where his situation or profession is 
such as to imply skill, an omission of that skill is 
imputable to him as gross negligence;’’ and this 
holding, although perhaps not necessary to the 
decision of that particular case, has been sustained 
by all the decisions and text writers since. So 
Judge Story, Bailments, §§ 180,182 a, lays down 
the law to be that where the man’s situation or 
employment does not necessarily imply any parti- 
cular skill, he is liable only for bad faith or gross 
negligence, if acting gratuitously; if his situation 
or employment implies ordinary skill or knowl- 
edge adequate to the undertaking, he will be re- 
sponsible for any injury resulting from the want 
of exercise of that skill or knowledge. 

And Dr. Wharton, after stating the cases, says 
that this is not only the doctrine of the common 
law, but was the doctrine of the old Roman law, 


and is that of the jurists of France and Germany | 


of the present day. Wharton on Negligence, 2d 
edition, §§ 504, 640, 730. See alsol Smith Lead. 
Cas., *294, *335. 337, 341. 

The only difference between the case of a cor- 
poration and a private citizen is, that while a pri- 
vate person may do the service himself, the cor- 
poration cannot itself give the medicine or the 
treatment, but must do it through an agent. Ifa 
person should volunteer to pay for a physician se- 
lected by the sick person himself, there could of 
course be no liability. Ifthe same person should 
send a physician gratitously to a sick person, pro- 
vided the physician was of reputable standing, 
there would be no good grounds for holding the 
sender liable for the doctor’s negligence; but sup- 
pose he should send a quack or an ignoramus, by 


| tion, because its object is public charity. 


whose treatment the patient should be seriously 
injured, it might well be questioned whether he 
ought to be free from liability unless the patient 
knew the character of the person sent and the risk 
he was incurring. 

To to goa step futher: Suppose any private 
person, from charity, undertook to furnish physi- 
cians gratutiousiy and so advertised to the public, 
would it not be his duty te send persons of com- 
And would it not be 
negligence in him not to do so? 

The cases are numerous where a person who 
holds out to the public his readiness to perform. 
the duties resulting from any particular trade 
or employment, and who, instead of doing the 
particular work himself, sends a servant to do it,. 
is held liable for the incompetence of his servant, . 
or even for the carelessness of a competent ser- 
vant. It is true that in most of these cases last 
mentioned, the master who is held liable not only 
pays the servant, but he expects pay from the per- 
son for whom the work is to be done. 

In the present case the services were gratuitous 
to the person injured, but the agent is indirectly 
compensated by the corporation, i. e., by the op- 
portunities for acquiring skill, experience, reputa- 
tion, and subsequent practice in the profession. 

But a corporation can act in no other way than 
by agents. It is the corporation acting through 
them. On no other principle can corporations be 
held liable at all. Wharton on Negligence, §§ 
279, 280. If this is sound we come back to the 
ground before stated. It is the same case as if the 
corporation were itself a physician and offered to 
perform the service gratuitously, in which case it 
would be held answerable for gross negligence. 

If an individual, holding himself out as possess- 
ing particular skill in a particular branch of busi- 
ness, is so liable, even if his services are offered 
gratuitously, can there be any other rule for a cor- 
poration. There is no principle of law and no an- 
alogy to justify any distinction. 

The fact that the corporation is a charitable one 
can give it no greater exemption from liability 
than a charitably disposed individual could claim. 

It is in no sense a public corporation. It has no 
governmental powers, no civil authority whatever. 
It may be, as an effective organization of charity, 
and as concentrating the efforts of individuals, a 
great public benefit. So railroads, banks, may be 
of public use, but still are private corporations. 

But it is said that it is a quasi public corpora- 
So may 


| be a college; and so may be a church corporation 
| which opens its doors and seats freely to all peo- 


ple. Still they are in law private corporations and: 
treated as such; a mere aggregution of individ- 
uals and of individual effort for the more effectual. 
carrying out of some particular purpose, gen- 
erally, itis true, with an exemption from private 
liability, but with perfect liability so far as 1ts gen- 
eral property, 7. e., property not held under special 
trusts, is concerned. This exemption from private; 
liability is indeed one of the principal reasons for 
resorting to acts of incorporation. But to hold. 
such corporations exempted from corporate liabil- 
ity is a very different thing. 
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And this remark, thatit is a private corporation 
and in no sense a public one, it may be well to 
keep in remembrance while examining some of the 
English cases to which we have been referred. 

In the case of Duncan v. Findlater, 6 Cl. & Fin. 
‘894, the defendants were trustees under a local act 
of parliament to build a certain road. By the lan- 
guage of the act the funds raised were to be ap- 
plied to certain purposes and ‘“‘to no other pur- 
poses whatever,”’ and in reading the opinions, it is 
evident that the language of the act had consider- 
able weight, although the Lords do make remarks 
of a very general character. Here the object was 
a public one, and it was in the exercise of one of 
the ordinary powers of government. 

In the case of Feoffees of Heriot’s Hospital v. 
Ross, 12 Cl. & Fin. 507, the head note lays down 
the rule broadly, that charity trust funds are not 
liable for breach of trust of the trustees. But on 
looking at the case we find that certain property 
had been given to the city of Edinburgh for the 
relief and education of fatherless boys, and the 
complaint was that the trustees had refused to ad- 
mit a certain boy. This was the only question. 








In this and the preceding case some very strong | 


Janguage was used by Lord Cottenham and others 
as to the non-liability of such corporations. 
this language is strongly criticized by Lord West- 


bury in Mersey Docks v. Gibbs, 11 H. L. 686, 732. | 


Query, whether in the case of Heriot’s Hospital 
the managers ought to have been personally liable. 
In the case of Mersey Docks v. Gibbs, 11 H. L. 
686, L. R. 1 H. L. 93, the docks corporation was 
created by acts of parliament for a public purpose, 
and was held liable for the damages claimed. By 
§ 134 of 6 Geo. IV. cap. 187, the masters, 7, e., har- 
bor masters and dock masters, were specially au- 
thorized to pay out of the rates levied under the 
act any damages occasioned by the negligence or 
misconduct of their officers and servants. The 
provision of itself might sustain the decision. 


And | 


But in all these cases the discussion takes a | 
wide range, and although profitable for instruc- | 


tion, it is rather difficult to discover what princi- 
ples, if any, are settled by them. They are 
well reviewed in Levingston v. Guardians of Lur- 
gan Union, I. R. 2. C. L. 202. 

But it may be further contended that the cor- 
poration in this case does not offer to furnish the 
medical treatment directly, but only to furnish 
the surgeons and the accommodations for the pa- 
tients; that thisis all it engages to do; and this 
is the best light in which the case of the hospital 
can be placed. 

But it seems to me that in this case as in others, 
it is the corporation itself which treats the patients 
through its officers. They do not furnish physi- 
<ians; but a physician—a regular officer or em- 
ployee of the corporation; they hold him out to 
the public as their physician, create a confidence 
in him, and thus in a measure warrant his com- 
petency. 

In giving the opinion of the judges at the re- 
quest of the Lords, in Mersey Docks v. Gibbs, 11 
H. L. 686, 708, Blackburn, J., takes the ground 
that as these corporation are merely substitutes 
tor private enterprise, there is no reason why the 





| equivalent to pay. 





substituted person should not be liable, and_ this 
opinion is approved by the Lord Chancellor in 


delivering the judgment of the Lords. 11H. L, 
728. 

If there had been several persons acting sep- 
arately, each employing a portion of his property 
in furnishing a physician gratuitously, each would 
have been liable for negligence in the cases we 
have stated. If each one takes the same amount 
of property and they join together and form a 
corporation to carry out the same object, why 
should the property be exempted in one case 
more than in the other. The corporation is in fact 
amere agency for effecting the same purpose 
more conveniently and economically. 

Railroad corporations, like others, can only act 
through agents. The trustees or directors exer- 
cise the powers of the corporation in appointing 
these agents. Generally such corporations carry 
passengers for pay. But sometimes by agreement, 
for certain purposes, and sometimes by favoritism, 
passengers are carried free. In the first case there 
may be said to be a consideration or something 
But if the passenger is carried 
for no consideration whatever the rule is the 
same. 

It might as well be argued in the case of such 
free passengers, and even in the case of paying 
passengers, that the corporation merely agrees to 
furnish proper cars and proper officers to run 
them, and that if it does this it is not liable. 

But these corporations are held liable by the 
policy of the law, as common carriers, and because 
it is considered absolutely necessary for public 
safety, The lives and property of the passengers 
are intrusted to them and are under their con- 
trol. And so here, the limbs and lives of pa- 
tients are intrusted to the corporation, and _ al- 
though it acts gratuitously , it should for public 
safety be held to the strictest responsibility. 

The railroad company is bound to exercise 
proper care and is held liable for want of it. And 
there seems to be a stronger reason for the ap- 
plination of the principle in the present case, be- 
cause, although it may be the habit of railroad 
officials to give their friends free passages, that is 
not the business for which the corporation was 
formed; whereas in the present case gratuitous 
treatment is one of the most important objects, 
almost the principle object, for which the defend- 
ant corporation was created. 

It is enough that confidence is tendered and ac- 
cepted. That is a sufficient consideration; and 
the fact the service is rendered gratuitously is 
immaterial. ‘‘The confidence induced by under- 
taking any service for another is a sufficient legal 
consideration to create a duty in the performance 
of it,’ says Grier, J,, citing Cogg v. Bernard, and 
1 Smith Lead Cas. *95; Philadelphia & Reading 
Railroad v. Derby, 14 How, U. 5S. 468, 485; 
Wharton on Negligence, §§ 640, 741. The remarks 
of the last cited author in § 437 and the authorities 
there cited apply. Ifa person undertakes to do 
an act or discharge a duty by which the conduct 
of others may properly be governed, he is beund 
to do it in such a manner that those who act upon 
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the faith of it shall not suffer from his negligence ; 
and this even if there was in the beginning no 
consideration for the promise. 

The only safe ground, therefore, is to hold that the 
corporation is itself present, acting in and through 
its officers selected for the particular purpose, and 
is therefore liable to the same extent he would be 
himself; and in this case we have already stated 
the rule which governs the liability. 

Is it not better and safer for the court to follow 
out the analogies of the law, and then if the legis- 
lature is of opinion that public policy demands a 
limitation of this liability, it is in its power to in- 
terfere and grant an entire or a partial exemption. 
Petition granted. 


f ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF INDIANA. 


September, 1879. 


MUNICIPAL CORPORATIONS — POWER TO BORROW 
MoNEY.—This action was brought by the appellant 
against the appellee to enjoin the payment of a debt 
alleged to have been illegally created by the county 
commissioners. The question raised by demurrer to 
the complaint is: Has the board of county commis- 
sioners power to borrow money for any purpose ex- 
cept where such power has been expressly granted to 
such board by statute? Held, that the board of com- 
missioners of a county in Indiana is a corporation by 
statute, and given the power to prosecute and defend 
suits and all other rights, duties and powers incident 
to corporations not inconsistent with the provisions of 
the act. Municipal charters are to be so construed as 
to earry into effect every power clearly intended to be 
conferred and every power necessary to be implied for 
the complete exercise of the powers granted. Corpo- 
rations along with the express powers conferred by 
their charters take by implication all the reasonable 
modes of executing such powers which a natural per- 
son may adopt in the exercise of similar powers. 
60 Ind. 511, 580. It is a power incident to corpora- 
tions to borrow money to create a debt when necessary 
and proper. The statute contains a limitation upon 
this power. It authorizes the creation under certain 
circumstances of a funded debt, ina certain amount, 
and prohibits the creation of a second funded debt 
until the first has been paid, when it amounts to one 
per cent. on the taxable property. This does not in- 
terfere with the incidental power to make temporary 
loans to meet temporary emergencies. 7 Wis. 688; 
TOhio, 358; 34 Penn. 496. Where the charter of a 
municipal corporation confers the power to do certain 
things for the execution of which money would be 
necessary, it would, in the absence of any positive 
restriction, confer the power to borrow money as an 
incident of the execution of such power. The de- 
murrer to the complaint was correctly sustained. 
Opinion by PERKINS, J.—Miller v. Board of Commis- 
sioners of Dearborn Co. 


VENDITIONI EXPONAS—ISSUE OF AFTER DEATH 
OF JUDGMENT PLAINTIFF—INJUNCTION—This action 
was brought to enjoin the sheriff from making sale of 
certain property to satisfy an execution in his hands and 
4perpetual injunction was granted by the court below. 
The facts in the case were as follows: In March 1872 
Kinsey obtained a judgment against Mercer upon 
which an execution duly issued. Kinsey agreed with 
Mercer to extend the time for the payment of the judg- 


| Money to 
| vendi to issue for the sale of the property levied upon, 


| execution for two reasons. (1). 


ment in consideration that an execution should be kept 
continuously in the hands of the sheriff, so that the 
lien of the first execution might not be lost. Kinsey 
died in 1873, intestate, leaving no debts unpaid, and 
leaving a widow who was his sole heir. Mercer contin- 
ued with the widow the same arrangement concerning 
the said judgment as he had with the judgment plain- 


| tiff, reguiarly executing delivery bonds for the prop- 


erty, and paying at 
her. In 


various times large sums of 
1874 the widow caused a 


for the surrender of which for sale a delivery bond was 
held. Thereupon Mercer bought this suit. Held, 
that Mercer could have safely paid the money on the 
The judgment was 
the property of the widow and the execution having 
issued at her instance, her reception of the money due 
upon it would have been a complete discharge of Mer- 
cer. There was no administration and none was re- 
quired. 61 Ind. 339. It was not necessary for the 
judgment to be revived before execution issued. 49 
Ind. 370. (2). The execution issued was not void 
and a sale under it would have been valid. Payment 
to the sheriff would have been valid. A vendi may 
issue after the death of the judgment plaintiff. 4 Ind. 
117. The irregularities in this case were all commit- 
ted under an agreement with execution defendant and 
were therefore waived by him. Reversed. Eghert v. 
Mercer. 





SUPREME COURT OF VERMONT. 
[Advance Sheets of 51 Vt.) 
RIGHT TO INCREASE OF ANIMAL CONDITIONALLY 
SoLD.—Where an animal is sold on condition that it 
shall remain the property of the vendor until perform- 


ance of certain agreements by the vendee, the title to 
such of the increase of the animal as accrues before the 


| performance of the condition will be in the vendor; 


and to protect the vendor therein against bona Jide 
purchasers, it is not necessary that such increase 
should be specified in the memorandum of lien re- 
quired by No. 68, Sts. 1870. ‘‘It is claimed that the 
title to the colt vested in the vendee at the time it was 
foaled. The authorities relied upon in support of 
this claim have reference to the hiring of animals. In 
2 Kent Com. 361, it is said that if a person hires for a 
limited period a flock of sheep or cattle of the owner, 
the increase of the flock during the term belongs to the 
usufructury, who is regarded as the temporary pro- 
prietor. But on the same page, in treating of the ac- 
quisition of property by accession, it is defined to be 
the right to all which one’s own property produces, 
and instances the increase of animals as coming with- 
in that definition. In Buckmaster vy. Smith, 22 Vt. 
208, the facts, as far as they are material upon the 
question of title, were almost identical with the facts 
in this case, and it was there held that where the 
property conditionally sold was a mare, the vendor 
continued to be the owner of the colts brought forth 
by her until the performance of the condition. That 
has ever since been regarded as a conclusive statement 
of the law applicable to the question of title between 
the vendor and conditional vendee to the increase of 
animals.’’ Opinion by Roycr, J.—Clark v. Hayward. 

MARRIED WOMAN—ESTATE OF LIABLE FOR DEBTS 
FOR BENEFIT OF. — 1. Debts contracted by a feme 
covert in the management of her separate property 
and for its benefit, or for her benefit on its credit, 
will, in equity, be charged on such property, whether 
it be personalty or realty, unless the instrument crea- 
ting her estate therein protects it from being so charg- 
ed. Thus, where it appeared that the orator, ina 
suit brought against husband and wife to enforce a 
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demand against the separate property of the wife, had 
performed labor for the -wife at her request on and 
-about land and buildings that were conveyed to her 
during coverture by deed in common form, and which 
she and her husband occupied, and had sold and de- 
‘livered to her property that was used in business car- 
vied on on the premises :by the husband in the wife’s 
name, and had pastured the wife’s cows, all on the 
wife’s credit and the credit of her property, and un- 
-der such circumstances that the wife knew, or in the 
exercise of ordinary.care might have known, that the 
labor was so performed, the property so sold, etc., it 
was held, that although a wife could not exercise the 
_jus disponendi of her property without procuring, in 
some cases the formal, concurrence of her husband, or, 
.in others, the permission of the court, yet, in equity, 
the oraior’s debt should be a charge on the wife’s 
~separate property; and that it could make no differ- 
vence that the husband had possible rights as tenant by 
the curtesy, nor that the wife allowed the profits ari- 
sing from the property sold by the orator and the ih- 
«come from the cows to be used in the support of her 
and her husband’s family, nor that the orator’s 
«charges were made to both husband and wife. 2. 
.Semble, that the general engagements of a feme covert 
unconnected with her-separate estate, being void at 
law, are not enforceable in equity against such estate 
cunless they were legally made a charge thereon—-as by 
mortgage, in casé the property was realty, or by a 
_pledge and delivery, in case it was personalty. Opin- 
ion by Ross, J.—Dale.v. Robinson. 

CONTRACT OF INFANT—LATTER NOT LIABLE AL- 
“THOUGH GUILTY OF FALSE REPRESENTATIONS.— 
Plaintiff, falsely representing himself to be of full age, 
bought a wagon of defendant, paying part of the pur- 
«chase-money, and giving his promissory note secured 
‘by a lien on the wagon for the remainder. After 


plaintiff had used the wagon until the use he had , 


-had of it was worth more than what he had paid, 
and until it had depreciated by more than a like 
sum, he made default in payment, whereupon de- 


.fendant took the wagon under his lien, and sold - 


-it at auction. Plaintiff thereupon brought as- 
sumpsit for the money he had paid. Held, that 
as defendant retook the wagon, plaintiff was re- 
Jieved of the duty of returning it or rescinding the 
-contract, and might recover, notwithstanding the de- 
_preciation and the value of the use of the wagon; and 
that it made no difference that plaintiff falsely repre- 
-sented himself of age, as such a representation could 
:add nothing to the obligation of the eontract. ‘‘Does 
the fact that the plaintiff, at the time he traded for 
the wagon, falsely represented to the defendant that 


We think not. 
-erning this class of cases. Such representations can 


not be of any greater force to bind the plaintiff than 
the contract itself; but whether the plaintiff would be 


liable to the defendant forthe deceit, in an action ex | 


delicto, is a question we have no occasion to consider 
or decide. In our opinion, the false representations 
complained of do not make the contract any more 
binding than it would otherwise be. Burley v. Rus- 
sell, 10 N. H. 184; Fitts v. Hall, 9 N. H. 441; Schoul. 
Dom. Rel. 567.’’ Opinion by DuUNTON, J.— Whit- 
comb v. Joslyn. 


FIRE INSURANCE— EVIDENCE — STIPULATIONS AS 
TO OWNERSHIP OF PROPERTY AND AS TO VALUA- 
TION.—1. In assumpsit on a policy of insurance in- 
-suring a quantity of hulless oats, plaintiff, for the 
_purpose of showing the knowledge of the agent who 
.issued the policy, of the situation and amount of the 
oats, introduced as a witness ane who worked for 








plaintiff on the premises where the oats were stored, 
and sought to prove by him a conversation that he had 
in the store-house, with the general agent of another 
insurance company in which the oats were also in- 
sured, while defendant’s agent, with whom the gen- 
eral agent came, and by whom he was introduced to 
the witness, sat in his carriage outside the building. 
The conversation was in regard to the situation of the 
oats and the way in which the fires were managed. 
The testimony was received, and defendant excepted. 
Held, that as defendant had not, on those facts, made 
it appear that its agent did not hear the conversation, 
when if he had heard it the testimony would have been 
admissible, and as the testimony was immaterial, so 
that defendant was not prejudiced by its admission, 
the defendant took nothing by his exceptions. 2. The 
policy provided that if the interest of the assured in 
the property was any other than ‘‘the entire, uncon- 


| ditional, and sole ownership’’ thereof ‘‘for the use 


and benefit of the assured’’ it should be so represent- 


| ed to the company, and ‘‘so expressed in the written 


part of the policy,’’ and that if it was not. the policy 


| should be void. There was evidence tending to show 


that when the policy was issued plaintiff had agreed 


| with W that W should have a share of the net profits 
| of the sale of tle oats, in consideration of which W 


had agreed to perform certain services or procure 
them to be performed, and to sign a note with plaintiff 
which plaintiff should take care of. Held, that the 
evidence did not tend to show that plaintiff’s owner- 
shop was not for his own ‘‘use and benefit,’’ within 
the meaning of that provision of the policy, and that 
the fact that it might prove that his ownership might 
also in the uncertain event of profit, be of advantage 
to W, made no difference. 3. The policy provided 
also that it should be void in case of ‘‘an over-valua- 
tion’’ of the property insured, either in the written 
application or otherwise. Defendant introduced evi- 
dence tending to show an over-valuation, and re- 
quested the court to charge that a substantial over- 
valuation would avoid the policy. The court refused 
so to charge, but charged that a misrepresentation 
known by plaintiff to be such, and made with intent 
to deceive—a misrepresentation so substantial that 
defendant, had it known of it, would not have in- 
sured, would avoid the policy. Held, that the effect 
of an over-valuation was determined by the contract, 
and that a substantial over-valuation, 7. e., an over- 
valuation such as would not ordinarily arise from a 
difference of opinion, whether fraudulent or other- 
wise, would avoid the policy, and that the charge was 
therefore erroneous. Opinion by Ross, J.—Boutelle 


| v. Westchester Fire Ins. Co. 
ihe was of age, affect his right of recovery in this case? | 
To hold that he is estopped by such | 
representations from avoiding the contract by assert- | 
ing his infancy, would be an exception to the law gov- | 


2 
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SUPREME COURT OF ILLINOIS. 





[Filed at Mt. Vernon, October 1, 1879.1 


CONTRIBUTORY NEGLIGENCE—WHAT Must AP- 
PEAR IN THE [INSTRUCTIONS.—This was an action on 


| the case by appellee against appellant for negligence 
| resulting in personal injury to appellee while in the 


employ of appellant. The jury rendered a verdict on 
the trial in favor of the appellee, assessing his damages 
at $1,000, and judgment was rendered on the verdict. 
SCHOFIELD, J.: ‘‘It does not appear from the evidence 
but that appellee may have been as fully informed in 
regard to the condition of these pipes, (alleged to 
have been ‘ improperly constructed, fastened, ar- 
ranged and out of repair,’) as any other employee of 
the appellant was, or that, as originally constructed, 
they were unsafe or dangerous by reason of defective 
material or inferior workmanship. The first instruc- 
tion for the appellee ignores the element that to charge 
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appellant it is necessary to show knowledge, or that 
knowledge might have been obtained by the use of 
reasonable diligence of the defects in the pipes which 
«caused the injury, and without this there can be no 
recovery insuch cases. The fifth instruction omits 
the element of gross negligence of the appellant. 
Where the plaintiff is guilty of contributory negligence 
he cannot recover unless it appears that his negligence 
was — and that of the defendant gross in compari- 
son With each other. Both terms must be used to en- 
able the jury to obtain a correct comprehension of the 
rule.’’ Reversed and remanded. East St. Louis 
Pork Packing Co. v. Hightower. 


DECLARATION—W HAT AVERMENTS SUFFICIEN T IN 
DECLARING ON POLICY OF INSURANCE.—This was 
an action brought by John D. Perky againgst the 
Phenix Ins. Co. ona policy of insurance. The Ins. 
Co. interposed no plea to the declaration, a default 
was taken, evidence heard and damages assessed to 
the amount of policy with interest from the time of 


loss. CRAIG, J.: ‘*The only questions that arise on | 


this appeal are whether the declaration is sufficient to 
support the judgment, and whether there was error 
in the assessment of damages. It is contended by ap- 
pellant that the declaration is fatally defective for the 
reason that it fails to aver the separate value of each 
¢lass of property destroyed. The policy was set up in 
the petition in haec verba and contains this: ‘‘Do insure 
John I. Perky against loss or damage by fire to the 
amount of $1,800 for the period of one year as fol- 
lows: $600 on his one story dwelling house, ete., 
$1,100 on a stock of saddles and harness and $100 on 
harness maker’s tools.’’ The declaration avers that 
plaintiff had an interest in said property at the time 
of the loss to the amount of said sum insured as afore- 
said, and that said property was totally destroyed. 
While this averment is not as specific as it might be in 
regard to the value of each article of property, yet we 
are of opinion that it is in substance sufficient when 


considered in connection with the policy which was | 
set out in the declaration. It is also objected that the | 


declaration does not aver that the loss occurred during 


the time the policy was in force. This is not | 
| mitted. To justify the judgment here for this reason, 


alleged in precise words yet the date of the policy, the 
time it is to remain in force, and the date of the fire 
are all alleged and thus facts are set up which show 
the policy was in force at the time of the loss and this 


is all that is required. Nor does the declaration aver | 
that the notary before whom the proofs were made | 
up was ‘‘disinterested’’ but it is averred that proofs | 
| other pleas were not answered, may be regarded as an 


were made up before a notary as required by the 
policy and if the notary was interested was a matter 
to be established by the company as a defense to a re- 
recovery on the trial. As we perceive no error in the 
assessment of damages the judgment below will be af- 
firmed.’’ Affirmed. Phenix Insurance Company v. 
Perky. 

EVIDENCE — JURY TO DECIDE UPON CREDIBILITY 
—WHEN DEMAND NECESSARY.— This was an action 
before a justice of the peace, to recover the value of a 
sewing machine. The plaintifl recovered judgment 
in the justice’s court and also in the circuit court. 
Walker, C. J.: The evidence is entirely irreconcila- 
ble, and in such case it is for the jury to weigh and 
give it such credit as it deserves. Whilst it may be 
unsatisfactory to us as it appears on paper, it may 


have been to the jury, who saw and heard the wit- | 


nesses testify, entirely free from doubt. The jury in 
the justice’s court and in the circuit court found the 
same verdict and we are unable to say they were mis- 
taken or that the evidence fails to support the finding. 
It is objected that no demand for the machine was 
proved. None was required, as defendant testified 
she sold it. A demand and refusal are only evidence 
of a conversion, and are not required when an actual 
¢onversion is proved. A wrongful taking or a wrong- 








' should have been sustained. 


ful sale constitutes an actual conversion, and when 
shown, dispenses with a demand. But when a party 
comes lawfully into possession and retains the prop- 
erty, to put him in the wrong, a demand and refusal 
are necessary. Affirmed. Howitt v. Estell. 


UNANSWERED PLEAS NOT NECESSARILY ADMITTED 
— ANSWER MAY BE IMPLIEDLY WAIVED.—This was 
an action of debt upon the official bond of the sheriff 
of St. Clair County, for neglect and failure to execute 
a writ of fieri facias and for making false return to the 
execution of no property. The pleas were, 1. Nil 
debit. 2. General performance. 3. That during the 
life of the execution the defendant therein had no 
property, real or personal, subject to execution. 4. 
That during the time when, etc., there was reasona- 
ble doubt as to the ownership of the goods in the 
declaration mentioned and as to their liability, ete., 
and that the plaintiffs in execution refused security to 
indemnify the sheriff for taking the goods. 5. That 
defendant in execution had given a valid chattel mort- 
gage on the goods, which was in full force and effect 
during all the time, etc.; therefore the sheriff could 
not levy upon the goods. There was a general de- 
murrer to fourth and fifth pleas, which the court over- 
ruled. The plaintiffs, electing to stand by their de- 
murrer, the court rendered judgment against plaintiffs 
for costs of suit. The overruling of the demurrer to 
the fourth and fifth pleas and rendering judgment 
against plaintiffs, is assigned for error. SHELDON, J.: 
The declaration avers there was real as well as per- 
personal estate, out of which the money might have 
been made. These pleas (fourth and fifth), while 
they profess in their commencement to answer the 
whole cause of action, in fact, answer only as to the 
personal property, and nothing in respect to the real 
estate, and are therefore bad and the demurrer should 
be sustained. The defendants contend that because 
pleas one, two and three are not answered, they there- 


| fore stand admitted, and that if the judgment of the 


court was not warranted by the fourth and fifth pleas 
it was by the other that stood admitted. We do not 
recognize any such rule of practice. Merely because 
the pleas were not answered, they did not stand ad- 


it should appear, as it does not, that some direct and 
specific action of the court had been had with respect 


| to these pleas. The joining by the defendants in the 


issues of law which had been formed upon the fourth 
and fifth pleas, and proceeding to have it determined 
without objection, then or at any other time that the 


implied waiver of answer to them until after final de- 
termination had been had upon the issues of law. It 
is the correctness of the finding upon the issues of law 
which alone is before us for review, and we hold it to 
be erroneous, and that the demurrer to the pleas 
Reversed. People v. 
Teber. 


+ 
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SUPREME COURT OF MINNESOTA. 
[Filed October 13-16, 1879.) 


TaX JUDGMENT—DESCRIPTION.—In a tax judg- 
ment a description of the land against which judg- 
ment purports to be rendered as 8S. half N. E. quarter 
and N. W. quarter 8S. E. quarter of a designated sec- 
tion, township and range is fatally defective, and the 
judgment is upon its face of no effect. Opinion by 
BERRY J.— Keith v. Hayden. 

MANDAMUS TO JUDGE TO CERTIFY CaSE.—After 
a verdict the parties stipulated to a statement of the 
case. A motion was made upon it for a new trial, and 
at the same time the case was presented to the judge 
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to be approved and certified. The motion was heard 
on thie case as stipulated. Held, that hearing the mo- 
tion for a new trial on the stipulated case was an ap- 
proval of it and the judge ought to have then certified 
to it, and a mandamus will issue requiring him to 
certify to it as of the date when so presented to him.— 
Opinion by GILFILLAN C. J.—State v. Cox. 


from the State, through one of its officers duly author- 
ized to make a deed of conveyance, the legal title to 
lands which of right under its laws belong to an- 
other, the former will be treated in equity as a trustee 
of the latter, and compelled to transfer the legal title 
as to such of the lands as he still holds, and to account 
for the proceeds of such portion as may have been 
sold. Oyinion by CORNELL, J. Winona &c. R. Co. 
v. St. Paul &c. R. Co. 

Tax 
the amount of a tax judgment is only expressed in 
numerals without indicating what they represent, and 
with no reference in and of the omission it is void for 
uncertainty. 
hold in its firm name the legal title to real property. 


A partnership as such cannot take and | epaitess te ethene: 


! 


of said five years: Held, that the tax deed is invalid. 
Reversed. Opinion by HorRTON, C.J. All the jus- 
tises concurring.—Hiller v. Rullman. 

CHATTEL MORTGAGE—DESCRIPTION. — A chattel 
mortgage in which the description of the property 
mortgaged is as follows: ‘‘Two hundred and fifty stock 


| hogs, owned by said D. B. Mott, in Franklin County, 
- TITLE.—TRUSTEE.—Where one party has acquired | 


| Opinion by Horton, C. J. 


JUDGMENT—PARTNERSHIP — TITLE.—When | 


Under the statutes of this State, proof of an entry or | 


location of a tract of government land belonging to the 
United States is sufficient prima facie to show a legal 
title to such tract in the party making the entry or lo- 
eation. Such facts of entry and location by any one 
may be shown by a certified abstract taken from the 
books and records of the local land office of the dis- 
trict wherein the traci is situate, properly authentica- 
ted by the register of such office. A defective certifi- 
cate of acknowledgment will not defeat the operative 
effect of a deed of conveyance in passing the legal title 
to the grantee. A deed signed A. B. (the name of the 
grantor,) by C. D. his attorney in fact, sufficiently in- 
dicates that it was exeétted by an attorney in fact in 
the body of the deed. Opinion by CORNELL J.— Tidd 
v. Rines. 

LicENSsE—The charter of the City of Rushford pro- 
vides that the city council shall have the exclusive 
right to license persons vending, dealing or disposing 
of spirituous liquors, malt or fermented liquors in the 
limits of said city, and persons so licensed shall not be 
required to obtain a license from the board of county 
commissioners, and shall not be prosecuted for selling, 
bartering or disposing of such liquors without first 
having obtained license therefor under the general 
laws, from the county commissioners. The effect of 
this provision is to substitute the city council for the 
board of county commissioners, as respects the granpt- 
ing of license to sell, ete., such liquors within the city 
limits, and a person selling within such limits without 
a license from the city council may be punished fora 
violation of the city ordinance, or he may be indicted 
under the general law. 
law a license from the city council is a complete de- 
fense, and as respects the City of Rushford the right 
to issue such license is in the city council exclusively. 
Opinion by Berry, J. State v. Flexenstein. 


~ 
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{Filed September 24, 1879.] 


TaX DEED—WHEN INVALID.—Under the provi- 
sions of chapter 196, Laws of 1872, a county treasurer 
has no power to proceed to give notice of the sale of 
property at public auction for the taxes, penalties 
and costs due thereon, until such property has remain- 
ed unredeemed for the term of five years, and where 
the tax deed shows the notice of sale to have been 
given prior to the expiration of said five years, and the 
tax sale to have followed immediately the expiration 


Opinion by Horton, C. J. 


Kansas,’’ and which contains the provisions that ‘‘un- 
til default be made, or until such time as the mort- 
gagees shall deem themselves insecure, the mortgagor 
(said Mott) is to continue in the peaceable possession 
of all the property, all which in consideration thereof 


he engages shall be kept in as good condition as the 


same now are, and taken care of at his preper cost and 
expense,’’ is not void for uncertainty. Reversed. 
All the justices eoncur- 
ring.— Shaffer v. Pickrell. J 

ATTACHMENT—BONA FIDE SALE.—Where a debtor 
sells all his property in good faith to pay certain cred- 
itors of his to the exclusion of others, without an in- 
tent to defraud, but simply to prefer some of his 
Held, that such a disposition of 
property is no cause for attachment and no ground to 
sustain the charge that the defendant had assigned 
and disposed of his property with the intent to de- 
fraud, hinder and delay his creditors. Affirmed. 
All the justices coneur- 
ring.— Campbell v. Worner. 

HOMESTEAD Law.—MILL NOT EXEMpPT.—H a 
farmer owned and occupied a tract of land of 112 
acres. Upon this was his house and home. Ona 
small portion, a tract of less than two acres, he built 
and ran a publie grist mill. The latter was entirely 
separate and distinct from the farm and not within 
any of its fences or enclosures; Held, that, the run- 
ning of the mill being an independant business, the 
mill was not appurtenant to the farm nor exempt as a 
part of the homestead. Reversed. Opinion by 
BREWER, J. All the justices concurring.—Mouri- 
quand v. Hart. 

ESCAPE.—DEFCTIVE INDICTMENT.—An informa- 
tion gave a copy of an order and judgment sentencing 
the defendant J. H. to be imprisoned in ihe peniten- 
tiary and then stated that while the defendant was 
*‘in the lawful eustody of the sheriff,’’ ‘‘under and by 
virtue of the order and judgment aforesaid as entered 
of record,’’ ‘‘and while going to the place of con- 
dnement aforesaid, to-wit: To the penitentiary of the 
State of Kansas,’’ ‘‘under and by virtue of said 
order and judgment aforesaid the said Joseph Hollon 
did at Marion Centre,’’ ‘‘then and there feloniously 


| break such custody of the sheriff,’’ ‘‘and did then 


If indicted under the general | 


| and there escape therefrom;’’ But said information 


did not state or show that the sheriff had at the time 
of said alleged eseape, or at any other time, a certifi- 
cate of said said sentence, as is required under section 


| 256 of the criminal code, Gen. Stat., 861 or that he had 


| fective and rightfully quashed. 
All the justices coneurring. — 





any other paper under which or by which to hold the 
said defendant in custody; the court below quashed 
said information, Held, that said information was de- 
Affirmed. Opinion 
by VALENTINE, J. 
State v. Hollon. 






Where an indictment is quashed ora nol. pros. en- 
tered, the diseharge of the prisoner does not necessa- 


rily follow. The eourt may, whenever it thinks prop- 
er, in the exereise of the power which inheres in it, 
without the aid of statutes, lawfully hold the accused 
to answer a new indictment, without hearing testi- 
mony or calling witnesses to show his guilt.—Kz parte 
Graves. Supreme Court of Alabama. 
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BOOK NOTICES. 


[NEw Books RECEIVED.—American Decisions, Vol. 11: 
A. L. Bancroft & Co., San Francisco. American Re- 
ports, Vol. 27: J. D. Parsons, Jr., Albany. Abbott’s Law 
Dictionary: Little, Brown & Co., Boston. Weeks on 
Damnum Absque Injuria: Sumner, Whitney & Co., San 
Francisco. Rorer on Judicial Sales: Callaghan & Co., 
Chicago. Life and Writings of B. R. Curtis: Little, 
Brown & Co., Boston.]} 


THE PRINCIPLES OF CRIMINAL PLEADING. By 

Soagae Fisk HEARD. Boston: Little, Brown & 
0. 

ELEMENTS OF EQUITY FOR THE USE OF STUDENTS. 
By MELVILLE M. BIGELOW, Author of Law of Es- 
toppel, Law of Fraud, etc. Boston: Little, Brown 
&Co. 1879. 

The idea of dividing the law into its branches 
and treating each branch in a separate book and in an 
elementary way, is carried out in this series—two vol- 
umes of which are already issued and now before us. 
These neat and compact books are less discouraging 
to the beginner in the study of the law than the pon- 
derous octavos of Blackstone, Kent and Story; they 
are likewise much handier. A student’s text book 
should be his constant companion, and a volume which 
he can carry in his pocket will often be opened when 
the larger book would be left for a more convenient 
season.. This much can be properly said concerning 
the style of this students series, and we congratulate 
the class for whom these works are intended upon the 
advance which is here made in the form of their text 
books. Thetreatises on Criminal Pleading and Equity 
will be followed by others upon other branches—Bills 
and Notes, Constitutional Law, Corporations, Sales, 
Contracts, Insurance, Criminal Law, Evidence, Real 
Property, Wills, for example. The volumes before us 
have been carefully prepared by authors of well known 
reputation. Of the two, Mr. Heard’s book is of spe- 
cial value; an available work on Criminal Pleading, 
being hitherto unaccessible to the majority of students. 
He has, in short, been extremely fortunate in the 
subject assigned to him, more fortunate in this re- 
spect than Mr. Bigelow, whose book must of neces- 
sity contest the ground with the admirable treatise of 
Mr. Snell. 





QUERIES AND ANSWERS. 


QUERIES. 


33. CITIZENSHIP.—A. is born in 1856, in this coun- 
try of German parents; his father who had come here 
in 1848 had been admitted to full citizenship, but in 
1862 he returned with his whole family to Germany, 
where he is living now, and acquired anew the Ger- 
man citizenship, relinquishing all claims as an Ameri- 
can citizen. In 1862 A. who was then 17 years old 
returned to this country, where he has lived ever 
since. First, Is it necessary for him to take out 
naturalization papers in order to acquire American 
citizenship? Second, Did A not forfeit his American 
citizenship that he had acquired by birth, by his 
father’s becoming a German citizen while he was 
under age? 


34. JURISDICTION.—Can Jasper Ct. Ct. maintain 
jurisdiction over defendant, (one) who reside and is 
summoned in St. Louis, in suit to quiet titles (sec. 
53, W. S. 1022.) to real estate in this county? P. 


36. MORTGAGE—NOTICE.-—-A ownes Blackacre and 
Whiteacre, and mortgages both to B. He afterwards 





mortgages Blackacre to C and before C’s mortgage is 
recorded A sells Whiteacre to D who has knowledge 
of C’s unrecorded mortgage. D’s deed is recorded be- 
fore C’s mortgage. B. forecloses his mortgage in 
chancery. Which should be sold first White or Black- 
acre? . G&w. 


36. CITIZENSHIP.—B an illegitimate daughter of A, 
was born in Germany 30 years ago. 25 years ago A re- 
moved to the United States bringing B with him and 
she has resided with him and been treated as his 
daughter ever since, although not formally adopted. 
B was duly naturalized 15 years ago. Can A sue a 
citizen of the State in which he resides in the United 
States Court? GE&EW. 


37 Usury— NEW OBLIGATION.—A. gives a note 
and mortgage to B. for the payment of a sum of 
money a portion of which is usurious interest. B. 
sells the note and mortgage to C. and C. in order to 
defeat the defenses that A. might set up against the 
mortgage on account of the usury, cancels the original 
obligation and takes a new note and mortgage from 
A. Is this an effectual bar under the laws of Ohio? 

A. 


ANSWERS. 
No. 26. 
[9 Cent. L. J. 239.] 


First, Under the Statutes of Illinois whenever the 
fact was made known that the replevin of B. was 
of goods held under execution, the suit should have 
been dismissed at B.’s cost; see act Con. Replevin, 
Ills Stat. 1877—The only information and proof of 
that fact should have been the execution itself. 
Second, It was not necessary for A. to testify as to his 
official character; all that A. should have done was to 
offer the execution under which he made the levy, 
which execution fair on its face was a sufficient pro- 
tection to A. Third, Should a state of case arise 
where the official character of an officer comes in ques- 
tion, of course the best evidence is the record of his 
appointment, election or commission. 

Hannibal, Mo. THOs. F. GaTTs, 


The testimony of the constable as to his official 
character was properly admitted, as the general rule 
requiring the best evidence has been relaxed in cases 
where general convenience requires such relaxation. 
1 Greenl. Ev. Sees. 83, 92, Brown y. Connelly. 5 
Blkf. 390, and cases cited; Strails v. State, 4 Ind. 576. 
The relaxation of the rule may not apply where the 
source of the title to an office is executive appoint- 
ment. Cornwall v. Allen, 21 Ind. 521. 

H. 8. C. 


No. 24. 
[9 Cent. L. J. 239.] 

D. is an innocent purchaser within the rule in 3d. 
Wash. Real Property 4th. Ed. page 325, citing 46 Mo. 
239, and 15 Ill, 148, to sustain him. He gives 24 
Conn. 211, 6 B. Mon. 532, and 18 Ib. 312 as asserting 
a contrary doctrine. KANSAS. 

In the absence of any statutory regulations, D.’s 
deed is good if recorded prior to B.*s. Wash. on 
Real Prop. vol. 3, 325. Such questions are regulated 
by statute in Ohio, and probably in most other states. 

Cadiz, O. qa. 

D. is unquestionably an innocent purchaser and the 
unrecorded deed of B. will be defeated in his favor. 
Orth v. Jennings, 8 BIkf. 420; Doe v. Hall, 2 Ind. 
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556, Baily v. Baily, 38 Ind. 442; Corbin v. Sullivan, 
47 Ind. 356. This would not be the case if the title of 
had been equitable. Wright v. Shepard, 47 Ind. 
176. Cc. 


No. 31. 
[9 Cent. L. J. 299.) 


See Union Bank of Georgetown v. Geary, 5 Pet. 107, 
where it is held that an agreement, such as is set out in 
the query, is binding, and may be a? by injune- 
tion. J. MILLIGAN. 

Indianapolis. 


No. 25. 


(9 Cent. L. J. 239.} 

The inchoate right of dower of the wife of A is just 
where it was before A conveyed the landto B. A’s 
wife’s right of dower is in no way altered, enlarged or 
abridged by any or all the conveyances referred to. 
G. S. ch. 130, § 18; Wag. Stat. p. 540; Davis v. Davis, 
5 Mo. 183; G. S. ch. 109, § 2; Wag. Stat. p. 273; Myer’s 
Suppl’t to Wag. Stat. pp. 150, 151, 152, ch. 47. Until 
the death of her husband, the wife’s right of dower is 
not an interest in real estate of which value can be 
predicated. 9N. Y.110. And although on the death 
of her husband this might become consummated, it 
remains a chose in action till assignment. 4 Kent 
Comm. 61; 1 Barb. (N. Y.) 500; 5 Id. 488; 32 Me. 424; 
2 Cow. (N. Y.) 651; 5J.J. Marsh, (Ky.) 12; 10 Mo. 
746. Until assignment she has no estate which she can 
convey, or which can be taken on execution for her 
debts. 2 Keen, 527; 1 Barb. Ch. (N. Y.) 500: 4 Paige 
Ch. (N. Y.) 448; 9 Miss. 489; 1 Dev. & B. (N. C.) 487; 
14 Mass. 378; contra, 10 Ala. N.S. 900. But where 
she does sell or assign the right of action, equity will 
protect the rights of the assignee and sustain an action 
in the widow’s name for his benefit. 4 Rich. (S. C.) 
516; 10 Ala. N.S. 900; 7 Ired. Eq. (N.C.) 152. She can 
release her claim to the one who is in possession of the 
lands, or to whom she stands in privity of estate. 2 
Ill. 884; 13 Ib. 483; 17 Johns. (N. Y.) 167; 32 Me. 424; 
Park. Dow. 335. 

St. Louis. M. THOMPSON. 


No. 27. 
[9 Cent. L. J. 239.] 


Fishes are fere nature. Such animals belong to the 
person who has captured them only while they are in 
his power; for if they regain their liberty his property 
in them instantly ceases, unless they have animum re- 
vertendi, which is to be known only by their habit of re- 
turning. 2 Bi. Comm. 386; 3 Binn. Penn.546; Brooke 
Abr. Propertie, 37; Comyn’s Dig. Biens, F.; 7 Coke, 
17b.; 1 Chitty Prac. 87; Inst. 2,1, 15; 13 Viner Abr. 
207. Property in animals fere nature is not acquired 
by bunting them; if, therefore, another person kills 
such animal in the sight of the pursuer, he has a right 
to appropriate it to his own use. 3 Caines (N. Y.) 175. 
But if the pursuer brings the animal within his own 
control, as by entrapping it or wounding it mortally, 
so as to render escape impossible, it then belongs to 
him, Id.; though if he abandons it, another person 
may afterwards acquire property in the anima]. 20 
Johns. (N. Y.) 75. If aman started game on another’s 
private grounds, and killed it there, the property be- 
longed to him in whose ground it was killed. 2 Bl. 
Comm. 419; Churchward v. Studdy, 14 East, 249. There 
is no property in animals fere nature or wild animals, 
including game, until they are caught. Co. Litt. 8a; 
The case of Swans, 7 Rep. 17b. Cujus est sy A 
est ad solum—Co. Litt.4a: Broom’s Leg. Max. 396. 





Land, in its legal signification, has an indefinite ex- 
tent upwards, so that, by a conveyance of land, all 
buildings, growing timber, and water erected and 
being thereupon, shall alike pass. 9 Rep.54; Allaway 
v. Wagstaff, 4 H. & N. 307. 

St. Louis. M. THOMPSON. 








NOTES. 


The Supreme Court of the United States met on the 
13th inst. The President being absent, the usual cer- 
emonial visit to him did not take place——The Weekly 
Jurist an Illinois legal newspaper having published, a 
fortnight ago, a large number of abstracts ofthe Su- 
preme and Appellate Courts, of that State was prepared 
to receive any complimentswhich its enterprise might 
deserve, But another legal paper The Chicago Legal 
News speedly transferred the abstracts to its columns 
omitting even to give the Jurist the very inadequate re- 
turn of an acknowledgment of the source whence it had 
taken the matter. But the editor of the Jurist must 
be commended ‘for the very polite manner in which 
the offense is excused. ‘‘The omission’’ he says ‘‘must 
have occured by the hurry in setting up so much mat- 
ter between the time of receiving our number on 
Friday and issuing the News on Saturday. We pre- 
sume this will not occur again.’’ 


A commission lately appointed by the Prussian Gov- 
ernment to investigate the best class of inks to be em- 
ployed for official purposes have just presented their 
report. They state that aniline inks are not suited for 
this purpose, because they can be easily washed away, 
especially by preparations of chlorine. Inks in the 
composition of which alizari (Adrianople red), is em- 
ployee can be obliterated less easily. But they are of 
the opinion that the best of all is that made from gall 
nuts, and recommend that it shall be used for official 
purposes and for all documents the preservation of 
which is of importance.——Thr oldest member of the 
Scotch Bar, Mr. Oliver Rutherford, died last month. 
He was called to the bar in 1803 and died in the ninety- 
ninth year of his age.——A stubborn juryman carried 
the day against his eleven colleagues in a coronors in- 
quest on the body of a married woman, in England 
lately. After half-an-hour’s deliberation, a juryman 
came out with a verdict, which the coroner would not 
accept. The Juryman: Do I understand that we are 
to stop here all night without meat, drink, or fire?— 
Coroner: Yes.—The Juryman: Then, I think we are 
agreed. Another half-hour passed, and then a jury- 
man said there were eleven for a verdict and one against. 
—The Coroner said they must carry the other man with 
them. At 9:40 Pp. M. the Foreman said the dissent- 
ing juryman would not give in—not if he stopped there 
amonth. The Coroner then called the jury in and point- 
ed out the features in the evidence again. The eleven 
were now getting angry with the dissentient (Mr. 
Hart).—A Juryman: What do you think of it now, 
Mr. Hart?—Mr. Hart: I am of the same opinion as be- 
fore.—The Coroner: If there is no chance of your 
agreeing I must bind you over to appear at the assizes. 
—A Juryman: We have decided by a majority before 
in this room.—Another: It has been done by ‘‘toss- 
ing.’’ Mutual recriminations then took place, and 
the dissentient told the others, ‘There are eleven dogs 
and one bone.’’ At 10:15 Pp. M. a compromise was 
effected, the eleven giving in to the one, and passing 
a verdict that deceased came to her death by spinal 
apoplexy, brought on by excitement, but the eleven 
added a rider to the verdict that the cause of death 
was the husband. 





